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A few weeks ago (37 Cent. L. J. 21), we 
called attention to Cantini v. Williams, where- 
in was involved the question of the validity 
of the South Carolina statute by which that 
State assumed the exclusive right to pur- 
chase and sell intoxicating liquors. A recent 
ruling of the Patent Office at Washington, 
brings up an interesting problem as to the ef- 
fect and construction of the statute, the in- 
quiry being whether a State has a right toa 
trade-mark. It seems that the State of South 
Carolina, as an incident of its experiment in 
the monopoly of the sale of liquor within its 
boundaries, applied for the registration as a 
trade-mark of the distinctive mark printed on 
the labels used on the bottles in which the 
liquors are sold. This mark consisted of the 
word ‘‘Palmetto,’’ together with the arms of 
the State and the name of the liquor. The 
word used, it will be seen, is the name by 
which the State is designated generally. The 
application came in the regular way before an 
examiner of patents and was denied by him. 
The State thereupon appealed to the Com- 
missioner of Patents, who has just rendered 
a decision affirming the action of the exam- 
iner and denying the right of the State to the 
trade-mark claimed. It was understood to 
be the intention of the State officers to sell 
liquors for protit outside of the State and out- 
side of the Union. 

The authofities of the State claimed that 
the State possessed the full rights of a trad- 
ing corporation, that it might undertake a 
business of this kind to be conducted as well 
outside as within the State limits, and ‘hat au- 
thority for this position was found in the pro- 
visions of its recent liquor legislation. The 
general principle contended for is not denied 
by the Commissioner of Patents, who holds 
that a State of the American Union, having 
all the powers of an independent sovereign 


State, except those surrendered to the federal - 


government, has the inherent right as a State 

to engage in trade, domestic or foreign. The 

commissioner holds, however, that a lawful 

trade in liquors outside the State must be 
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established in some effectual manner before 
the State can become the owner of a trade- 
mark which would be entitled to registration 
in its name in the Patent Office under the 
law of 1881. 

Passing to a consideration of the reeent 
legislation of South Carolina, he construes it 
as a measure for the suppression of the liquor 
traffic in South Carolina by private individ- 
uals, and to substitute therefor its complete 
control by the State through local dispegsers, 
and holds that only by strained construction 
could any provisions in the act be regarded 
as looking to the establishment of an outside 
traffic of any kind, excepting in the purchase 
of the liquors to be dispensed, and that there 
is nothing in the general or special objects of 
the statute to show that the State in- 
tended to descend to the level of a trading 
corporation outside its own limits. H® ar- 
rives at the conclusion therefore that the 
State of South Carolina, notwithstanding the 
acts of its governor and State board of con- 
trol, has no authorized trade in liquors out- 
side of its own borders, is not the owner of 
any trade-mark, and has not at this time the 
right to the use of the trade-mark sought to 
be registered. 


————$ $$$ —— 


The July number of the London Law 
Quarterly Review says that the story of a 
highwayman filing a bill in equity for an ac- 
count against his partner of the profits of 
their dealings on Hounslow Heath, which has 
generally been looked upon as a fiction, is 
correct after all. A copy of the bill and the 
orders made have been found in the European 
Magazine for May, 1787, and the orders have 
been verified by comparison with the origi- 
nals at the record office. The bill was in 
equity. It recites an oral partnership be- 
tween the defendant and the plaintiff, who 
was ‘‘skilled in dealing in several sorts of 
of commodities ;*’ and that the parties had 
‘‘proceeded jointly in the said dealings with 
good success on Hounslow Heath, where 
they dealt with a gentleman for a gold watch ;”” 
and that defendant had informed plaintiff 
that Finchley ‘‘was a good and convenient 
place to deal in, and that the said commodi- 
ties were very plenty at Finchley aforesaid,’’ 
and that if they were to deal there ‘‘it would 
be almost all gain to them.’’ Further recit- 
als show how the parties accordingly ‘‘dealt 
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with several gentlemen for divers watches, 
rings, swords, canes, hats, cloaks, horses, 
bridles, saddles, and other things to the value 
of £200 and upwards ;’’ and how there was a 
gentleman at Blackheath who had -several 
things of this sort to dispose of, which de- 
fendant represented ‘‘might be had for a lit- 
tle or no money, in case they could prevail 
on the said gentleman to part with the said 
things ;’’ and how, ‘‘after some small dis- 
courge with the said gentleman,’’ the said 
things were dealt for ‘‘at a very cheap rate ;’’ 
that the defendant would not come to a fair 
account with the plaintiff touching and con- 
cerning the said partnership. It was signed 
at the foot by counsel, one Jonathan Collins. 
Shortly after its filing it was referred to the 
deputy remembrancer to inquire whether it 
was not scandalous and impertinent, but be- 
fore’ the report of that official it was dis- 
missed on the plaintiff’s application. Upon 
the report of the remembrancer, the plaintiff’s 
solicitors as well as the attorney were fined 
by the court. It is not likely that this case 
is much needed as a precedent, though its 
lesson may not be wholly lost upon some who 
rush into equity with very unclean hands. 








NOTES OF RECENT DECISIONS. 


CriminaL Law—AssauLt—ADMINISTRATION 
or Porson.—That the unlawful infliction of 
an injury by administering poison constitutes 
an assault is decided by the Supreme Court 
of Indiana in Carr v. State, 34 N. E. Rep. 
533. In Warner v. State, 114 Ind. 1387, the 
Supreme Court of Indiana held that an as- 
sault is a constituert element of the crime of 
murder. In Com. vy. Stratton, 114 Mass. 
303, the court says: ‘‘Although force and 
violence are included in all definitions of as- 
sault and battery, yet, where there is phys- 
ical injury to another person, it is sufficient 
that the cause is set in motion by the de- 
fendant, or that the person is subjected to 
its operation by means of any act or control 
which the defendant exerts;’’ citing 3 Chit. 
Crim. Law, 799; 1 Gabb. Crim. Law, 82; 
Rose. Crim. Ev. (8th Ed.) 296 ; 3 Bl. Comm. 
120, and notes; and 2 Greenl. Ev. § 84. It 
is there further said: ‘‘If one should hand 


an explosive substance to another, and in- 





duce him to take it, by misrepresenting or 
concealing its dangerous qualities, and the 
other, ignorant of its character, should re- 
ceive it, and cause it to explode in his pocket 
or hand, and should be injured by it the of- 
fending party would be guilty of a battery, 
and that would necessarily include an assault. 
* * * It would be the same if it exploded 
in his mouth or stomach. If that which 
causes the injury is set in motion by the 
wrongful act of the defendant, it cannot be 
material whether it acts upon the person in- 
jured, externally or internally, by mechanical 
or chemical force.’’ Reg. v. Button, 8 Car. 
& P. 660. 





MonicipaL CorPoration—Citry Councir— 
Minutes oF MEETING — Correction. — In 
Mayor v. Davis, 13 South. Rep. 331, decided 
by the Supreme Court of Alabama, a vacancy 
having occurred in the city council, petitioner 
was voted for at a meeting of the remaining 
members, and declared elected. The min- 
utes showed the election to have been unani- 
mous, whereas in truth only three members— 
less than the required majority—voted for 
such election. It was held that the council 
had power to correct such minutes at a sub- 
sequent meeting, and that, when corrected, 
they could not be collaterally impeached, and 
were a complete answer to proceedings in 
mandamus brought to compel pet'tioner’s 
restoration to the office of councilman. Cole- 
man, J., says: 

The main question, and about the only material 
one, presented is whether the city council had the 
power at a subsequent meeting to correct the minutes 
of the meeting held on the 11th of May, 1892, at which 
Mr. Davis was elected, so as to show that his election 
was not “unanimous,” and that in truth only three 
members of the council voted for his election, and, if 
so, What effect did the minutes, when thus corrected, 
have upon his claim to the office of councilman? We 
are of opinion that the common council was fully au- 
thorized to correct its minutes so as to make them 
speak the truth, and this conclusion finds support in 
all the adjudicated cases we have been able to ex- 
amine. Whether the correction shall be allowed to 
affect rights which have become vested in the in- 
terim presents altogether a different question. ‘The 
correction can and should be made. The extent of 


the application of the corrected minutes must depend 
upon the circumstances to be affected. In the case be- 


‘fore us no question is presented of rights acquired 


under or in consequence of the minutes of the meet- 
ing of May 19, 1892, as first entered upon the journal. 
The power of the council to correct its minutes ata 
subsequent meeting is discussed at length in the fol- 
lowing authorites: 1 Dill. Mun. Corp. (3d. Ed.) §§ 
298-297, and notes; 15 Amer. & Eng. Enc. Law, p. 
1077, §7, and notes. The petitioner does not deny 
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that the minutes as corrected speak the truth. On 
the contrary, his demurrer to the answer and return 
of the respondents admits that only three votes were 
for his election. His contention is that the council, 
once having declared that he was “unanimously” 
elected, had no power over its minutes at a subse- 
quent council meeting, although held by the same 
members of the council. In this petitioner has mis- 
taken the law. If, in point of fact, the minutes as en- 
tered of the meeting of May 19, 1892, at which time he 
was declared to be elected, were correct, and spoke 
the truth, petitioner has his remedy. By direct pro- 
ceeding for that purpose he may have the minutes of 
the council meeting ofthe 23d of September, 1892, set 
aside and annulled, and the minutes of May 19, 1892, 
restored. This would leave him a lawfully elected 
councilman, and, if unlawfully removed by 
the mayor and council, he would be entitled to the 
writ of mandamus. The authorities are numerous to 
this proposition. Ex parte Lusk, 82 Ala. 519, 2 South. 
Rep. 140; Carter v. City Council of Durango (Colo. 
Sup.), 27 Pac. Rep. 1057; Board v. Johnson, 124 Ind. 
145,24 N. E. Rep 148. So long as the minutes of the 
meeting of September 23, 1892, remain as the minutes 
of the council, they connot be impeached or varied in 
a collateral proceeding by parol testimony, and are 
a complete answer to the petition for a writ of man- 
damus. The pleadings show an effort by one who 
was for a time a de facto officer by mandamus to com- 
pel his restoration to an office held bya de jure officer, 
and the decision of the court upon the pleadings was 
to the effect that this could be done. In this the 
court was in error. We cannot say whether peti- 
tioner desires or can amend his petition, or whether 
he desires to take issue upon the facts set up in the 
answer to his petition, and which we have held, if 
sustained by the proof, was suflicientin law. We 
will reverse and remand the case, so that it may be 
determined in accordance with the principles herein 
declared. 





CuaTtEL MortGaGE—PayMent — REISsvE 
—Va.ipity.—In Douglass y. Stetson, 34 N. 
E. Rep. 542, the Supreme Judicial Court of 
Massachusetts passes upon the question as to 
the validity of a chattel mortgage, the note 
secuing which was paid but subsequently re- 
issued. The facts were that plaintiff bor- 
rowed money of defendant on a note secured 
by chattel mortgage. On maturity of the 
note he paid the same and received back the 
note and mortgage which were not cancelled 
and thereafter borrowed a second but smaller 
sum of money and redelivered to the lender the 
old nute and mortgage. It was held that the 
latter is not available as security for the debt. 
Morton, J., says: 

The payment by the mortgagors, without anything 
more, of the sum secured by the mortgage, operated 
of itself to discharge the mortgage; and the mort- 


gagors were thereupon in possession of the goods as 
of their former title. Joslyn vy. Wyman, 5 Allen, 62; 


Merrill v. Chase, 3 Allen, 339; Claflin v. Godfrey, 21 
Pick. 1; Parks v. Hall, 2 Pick. 210, 211; Bank v. Pratt, 
31 Me. 501; Mead v. York, 6 N. Y. 451. The defend- 
ant relies upon a reissue to him by the plaintiff of the 
note fora new loan accompanied by aredelivery of 








the mortgage, with the agreement that all the rights, 
privileges, and powers contained in the mortgage 
deed should be revived for the purpose of securing 
him for the loan thus made to the plaintiff. The 
question is whether this transaction vested the title 
to the goods in the defendant, it not being claimed 
that there ever was any delivering of them to him, or 
that he acquired any right to or authority over them 
except by this transaction. We donot think it did. 
The reissue of the note for 4 valuable consideration 
certainly did not convey to the defendant a title, de- 
feasible or otherwise, to the goods. Merrill v. Chase, 
supra. Did the redelivery of the mortgage deed, 
under the circumstances and with the agreement set 
forth? It is said in Rolle, Abr. ‘‘Faits,” note 3, p. 26, 
that “‘ifa man seal and deliver a deed, and then the 
seal is torn off from such deed, if he seals and delivers 
it again, though the same writing remains, that is 
still a good deed;” and, again, in Com. Dig. ‘‘Fait,’? 
B5, that “ifa deed be canceled, and afterwards be 
executed and delivered de novo, it shall be good.” It 
is evident that the authors were speaking of the de- 
livery of adeed as originally drawn for the purpose 
of carrying out the agreement as originally made. 
This is not such acase. Itisan attemptto attacha 
new debt, arising out of a new transaction, to a mort- 
gage which has been paid, and is no longer a subsist- 
ing security, but which, it is claimed, the parties have 
revived by agreeing that it should be security fora 
new debt. Joslyn v. Wyman, supra; Merrill vy. Chase, 
supra. The purpose of a written mortgage is to state 
in all essential particulars the contract between the 
parties to it. We think the original mortgage departs 
too widely from the transaction in which it was sought 
afterwards to use it to be made available as security 
for the loanthen made. The parties are not the same. 
The original mortgage was made and executed by the 
plaintiff and his wife. The covenants contained in it 
were their covenants. The note secured by it was 
their note. The conditions related to the amount 
then borrowed, which was different from that bor- 
rowed by the plaintiff afterwards, and provided that 
the sum then borrowed should be paid within three 
months from the date of the mortgage, and that, upon 
its payment, the note signed by the plaintiff and his 
wife should be void. In order that the original mort- 
gage deed should correspond with the transaction in 
which the defendant now seeks to avail himself of it 
as security, it would be necessary to rewrite it in 
many essential particulars. We must take the instru- 
ment as it is, and we do not think the defendant can 
avail himself of it as security for the debt to which he 
seeks toapply it. Joslyn v. Wyman, supra; Merril} 
v. Chase, supra; Mead v. York, supra. The defend- 
ant has proceeded on the footing of a mortgagee, and 
by virtue of the right and powers supposed to be 
vested in him as mortgagee. The instrument being 
in operation as a mortgage, the sale, which was against 
the plaintiff’s objection, and without his consent, was 
wrongful. The case might stand differently if the 
plaintiff were seeking the aid of the court as a court 
of equity to compel the defendant to cancel and dis- 
charge or redeliver the mortgage. Upton v. Bank, 
120 Mass. 153; Joslyn v. Wyman, supra. This, how- 
ever, is an action at law. 





Carriers oF Passencers—NEGLIGENCE OF 
EmpLoyee—DamacGes.—In Norfolk & W. R. 
Co. v. Lipscomb, the Supreme Court of Ap- 
peals of Virginia decided that where a pas- 
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senger who has procured a ticket for himself 
and family is by the negligent mistake of one 
of the employees of the railroad directed into 
a car which is cut off and left standing when 
the train leaves, one of his children with him 
being sick at the time, he is entitled to 
compensatory but not to punitive, damages. 


The court says: 

Under the’ circumstances of this case, can the de- 
fendant be lawfully held to respond in exemplary or 
punitive damages? It was said by Judge Staples, 
speaking for this court, in Borland v. Barrett, 76 Va. 
132; ‘In a legal sense, every unlawful act, done 
willfully or purposely, to the injury of another, upon 
slight provocation, is, as against such person, mali- 
cious, and the law so presumes.” And this is as 
strongly as this doctrine could be stated, it being 
conceded that this presumption may be rebutted by 
proof. No matter nor any evil intent can be presumed 
from a mistake or misadventure. To state the prop- 
osition is to prove it. It is self-evident. An absence 
of evil purpose is an absence of malice. No mere 
inadvertence, mistake, or accidental occurrence can 
be malicious, although negligence. And this would 
seem to be sufficient for this case; and it is scarcely 
necessary to go into the other question, whether the 
company is responsible for the malicious act of its 
employees. In the case of Railroad Co. v. Prentice, 
147 U. S. 101, 13 Sup. Ct. Rep. 261, Mr. Justice Gray 
reviews this subject, and cites many authorities, 
among them the case of Hagan y. Railroad Co., 3 R. I. 
88, 91, which is highly indorsed, where itis said: 
“We donot see how such damages can be allowed 
when the principal is prosecuted for the tortious act 
of his servant, unless there is proof in the cause to 
implicate the principal and make him particeps crimi- 
nis of his agent’s acts. No man should be punished 
for that of which he is not guilty.””. When the proof 
does not implicate the principal, and, however wicked 
the servant may have been, the principal neither 
expressly nor impliedly authorizes nor ratifies the 
act, and the criminality of the act is as much against 
him as against any other member of society, we think 
that itis quite enough that he shall be liable in com- 
pensatory damages for the injury sustained in conse- 
quence ofthe wrongful act of a person acting as his 
servant.” Inthis case the instructions are that the 
jury could assess exemplary, punitive damages 
against the defendant for the willful, negligent act of 
the servant or agent. This is contrary to the plain 
principles of justice, and the decided cases are to the 
contrary. Exemplary or punitive damages do not lie 
in such .case. The amount of damages is not large, 
abstractly considered, but, when considered in the 
light of the evidence in this case, they are much 
beyond any compensatory basis. There was no hurt, 
nor pecuniary nor other loss which is proved, which 
can be brought by this evidence to this amount. 
There was delay, vexation, distressing anxieties, and 
some loss; but the sum of $500 could not be reached 
upon any other principle than the ascertainment of 
punitive damages under the erroneous instruetions 
of the court, which cannot be allowed, the transaction 
involving neither fraud, malice, oppression, nor gross 
negligence, nor reckless indifference tothe rights of 
others. 








SOME PHASES OF THE LAW OF SUB.- 
CONTRACTORS’ LIENS. 


The question whether a subcontractor is en- 
titled to a lien for materials furnished or labor 
performed for a contractor, under a contract 
between the owner and contractor, where the 
owner has in good faith paid his contractor 
according to the terms of the contract before 
fore the subcontractor files his lien claim and 
(where actual notice by service upon him is 
required) before actual notice of such claim, 
is one upon which the courts are not agreed; 
though the balance of authority is in favor of 
the right to a lien under the circumstances 
stated. In many cases, however, in which 
the right has been held to exist, the case as 
above stated is not found in the facts adjudi- 
cated upon, or some question, which it is sub- 
mitted ought to have been considered as ma- 
terial, was not raised by the party contesting 
the lien. 

1. One line of decisions proceeds upon 
the theory of subrogation of the subcontractor 
to the rights of the contractor under his con- 
tract with the owner at the time of filing the 
lien claim and (where actual notice is re- 
quired by the statute) the service of notice 
upon the owner, and the measure of the lien 
is the amount (if any), then due or there- 
after to become due from the owner to the 
contractor.! 

2. Another series of decisions is based 
upon the theory of the right to a lien by vir- 
tue of the statute (which usually requires 

1 Doughty v. Devlin, 1 E. D. Smith (N. Y.), 625; 
Ferguson v. Burke, 4 7d. 760; Looney v. Hogan, 9 N. 
Y. 435; Carmon v. McIncrow, 13 N. Y. 70; Lombard vy. 
R. R. Co., 55 N. Y. 491; Crane v. Genin; 60 N. Y. 127; 
Prescott v. Maxwell, 48 Ill. 82; Culver v. Ewell, 73 Ill. 
536; Malbon v. Birney, 11 Wis. 112; Walker v. Newton, 
53 Wis. 336; Henley v. Wadsworth, 38 Cal. 356; Shaver 
v. Murdock, 36 Cal. 293; Renton v. Conley, 49 Cal. 185; 
Wells v. Kahn, 51 Cal. 423; Rosenkranz v. Wagner, 62 
Cal. 151; Turner y. Strenzel, 70 Cal. 28, 11 Pac. Rep. 
389; Mallory v. Water-works Co., 77 Iowa, 715, 42 N. 
W. Rep. 521; Stewart v. Wright, 52 Iowa, 335, 3 N. W. 
Rep. 144; Jones & McGee Lumber Co. v. Murphy, 64 
Iowa, 165, 19 N. W. Rep. 898; Fullerton Lumber Co. 
v. Osborn (Iowa), 34 N. W. Rep. 215; Jensen v. 
Brown, 2 Colo. 694; McIntire v. Barnes, 4 Colo. 288; 
Parrish vy. Christopher (Ky.), 38. W. Rep. 603; Pars- 
ley v. David (N. C.), 10S. E. Rep. 1028; Pinkston v. 
Young (N. C.), 10 S. E. Rep. 183; Dudley v. R. R. Co. 
(Mich.), 32N. W. Rep. 884; Kerns v. Flynn (Mich.), 17 
N. W. Rep. 62; John Spruy Lumber Co. v. Sault Sav. 
Bank (Mich.), 48 N. W. Rep. 778; Robbins v. Blevins, 
109 Mass. 219; Quaack v. Schmid (Ind.), 30 N. E. Rep. 
534; Williams v. Bradford (N. J.), 21 Atl. Rep. 331; 
Guernsey v. Reeves, 58 Ga. 290. 
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only a filing of the lien claim, as constructive 
notice), for the whole amount claimed by the 
subcontractor, regardless of the state of the 
account between the owner and contractor, 
regards the law of subrogation as inapplicable, 
and finds sanction for the lien in the furnishing 
of materials or performance of labor for the 
contractor, under the operation and policy of 
the statute.2 The former proposition is usu- 
ally applied in States where actual notice is 
required to be given the owner by the sub- 
contractor, in addition to filing the lien claim 
in the office of the clerk of court or some 
other official, and such notice was given, but 
the owner had paid his contractor in whole or 
in part before notice.’ Some of the decisions 


2 Laird vy. Noonan, 32 Minn. 358, 20 N. W. Rep. 355; 
Bardwell v. Mann, 46 Minn. 285, 48 N. W. Rep. 1120; 
Colter v. Freese, 45 Ind. 103; City of Crawfordsville v. 
Johnson, 51 Ind. 897; Colpetzer v. Trinity Church, 24 
Neb. 113, 37 N. W. Rep. 931; Ballou v. Black, 21 Neb. 
131 (in this case one of the owners agreed with the 
subcontractor to pay freight on the materials, which 
were consigned to the contractor, and turned over to 
this owner when consigned); Marrener v. Paxton, 17 
Neb. 634, 24 N. W. Rep. 209; Albright v. Smith, 
(S. D.), 51 N. W. Rep. 590; Atwood vy. Williams, 40 
Me. 409; Wescott v. Bunker (Me.), 22 Atl. Rep. 388; 
Reeves v. Henderson, 90 Tenn. 521, 18 S. W. Rep. 242; 
Cole Mfg. Co. v. Falls, 90 Tenn. 466, 16 S. W. Rep. 
1045; Hobbs v. Spiegelberg (N. M.), 5 Pac. Rep. 529 
(the illustration given by the learned judge in the 
opinion, in sustaining the lien in that case, viz: the 
ease of a watchmaker’s lien upon a watch sent him by 
the owner’s servant for repairs, does not seem to be 
apposite.to the case before the court); Henry & Coats- 
worth Co. v. Evans, 97 Mo. 47 (in this case and the 
Tennessee cases cited in this note, both personal no- 
tice of the lien claim and filing of same were re- 
quired); Ainslee v. Kohn, 16 Oreg. 363; Lonkey v. 
Cook, 15 Ney. 58 (this case merely refers to the pre- 
vious decision in Hunter vy. Truckee Lodge, 14 Nev. 
4i, as holding that the-subcontractor has alien without 
regard to the state of the account between owner and 
contractor; and the latter decision, while declaring 
upon that proposition or its equivalent, regarded the 
facts as warranting the conclusion that the amount 
due and unpaid from owner to contractor was not 
less than the amouut of subcontractor’s claim; 
zhe real question there being, whether the com- 
plaint must state an amount due from owner 
to contractor, the court holding such matter to 
be properly matter of defense, and refused to sustain 
a demurrer to the complaint); Merrett v. Pearson, 58 
Ind. 386; S. V. R. R. Co. v. Miller, 80 Va. 821 (the de- 
cision was based upon a statute requiring service of 
“process” upon the owner, and filing of affidavit of 
claim); Delanay v. Goldie, 17 Kan. 263. 

8’ See the Wisconsin, Iowa, Colorado, Kentucky, 
North Carolina and Michigan cases cited in note 1, 
and the following New York cases there cited, Doughty 
v. Devlin, 1 E. D. Smith, 625; Ferguson v. Burke, 4 
Id. 760; Lombard y. R. R. Co., 55 Id. 491; Crane y. 
Genin, 60 Jd. 127, and the following California cases 
there cited: Henley y. Wadsworth, 38 Cal. 356; Shaver 








in various States are based upon statutes pro- 
viding that if notice is not given the owner 
within the statutory period the lien shall be 
for only the amount owing by the owner to 
the contractor at the time of notice.‘ But in 
some of these and other States, the same ef- 
fect is given a similar statute in the adjudica- 
tions, and the lien limited accordingly, even 
although the notice is given within the statu- 
tory period.’ And this rule has been held to 
obtain where the statute only required filing 
of the lien claim as notice. These decisions, 
holding in favor of the lien upon the law of 
subrogation, go upon the theory that the 
owner has a right to make any reasonable 
contract with his contractor as to time and 
manner of payment;’ of which contract the 
subcontractor must take notice; that the 
chain -of liability: must be unbroken from 
owner to subcontractor ;? and the owner may 
proceed with his payments until and unless 
notice is given him of the claim of the sub- 
contractor ;!° that the statute was not intended 
to render ineffectual the terms of the original 
contract ; and cannot be construed to do so 


v. Murdock, 36 Jd. 293; Rosenkrantz v. Wagner, 62 Id. 
151, and the following: Turner v. Strenzel, 70 Cal. 
28, 11 Pac. Rep. 389; Wightman v. Bremer, 26 N. J. 
Eq. 489. 

4 See the Iowa, Illinois and South Dakota cases 
cited in the first note. 

5 Stewart v. Wright, 52 Iowa, 335, 3 N. W. Rep. 144; 
Sandval v. Ford, 55 Iowa, 461, 8 N. W. Rep. 324; Ful- 
lerton Lumber Co. v. Osborn (Iowa), 34 N. W. Rep. 
215; Renton v. Conley, 49 Cal. 185. 

6 Carman v. McIncrow, 13 N. Y. 70; Jensen v. 
Brown, 2 Colo, 694. 

7 Fullerton Lumber Co. v. Osborn (Iowa), 34 N. W. 
Rep. 215; Jones & McGee Lumber Co. v. Murphy 
(Iowa), 19 N. W. Rep. 898; Stewart v. Wright, 52 Iowa, 
355, 3 N. W. Rep. 144; Mayer v. Mutchler, 50 N. J. 
Law, 162, 13 Atl. Rep. 620; McAlpin vy. Duncan, 16 Cal. 
127. 

8 Henley v. Wadsworth, 38 Cal. 356; Shaver v. Mur- 
dock, 36 Cal. 293; Phil. on Mech Liens, Sec. 62; 
Ferguson v. Burke, 4 E. D. Smith (N. Y.), 760, and 
cases there cited; Fullerton Lumber Co. y. Osborn 
(Iowa), 34 N. W. Rep. 216; Kneeland on Mech. Liens, 
Sec. 58, p. 70. 

® Knowles vy. Joost, 13 Cal. 620; Phil. on Mech. 
Liens, Sec. 61; Malbon vy. Birney, 11 Wis. 112; Utter vy. 
Crane, 37 Iowa, 631; Dudley vy. T., A. A. & N. M. Ry. 
Co., 65 Mich. 655, 32 N. W. Rep. 884; Kneeland on 
Mech. Liens, See. 61, p. 73; Pinkston v. Young, 104 N. 
C. 102, 108. E. Rep. 183; Culver v. Ewell, 73 Ill. 536; 
Lombard vy. R. R. Co., 55 N. Y. 491. 

10 Stewart v. Wright, 52 Lowa, 335,3.N. W. Rep. 
144; Mayer v. Mutchler, 50 N. J. Law, 162, 13 Atl. Rep. 
620; Prescott v. Maxwell, 48 Ill. 82; Walker v. New- 
ton, 53 Wis. 336; Parker vy. Scott, 82 Iowa, 266, 47 N. 
W. Rep. 1073; Doughty vy. Devlin, 1 E. D. Smith (N. 
Y.), 625. 

1 Henley vy. Wadsworth, 38 Cal. 356; John Spruy 
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without violating fundamental rules of con- 
tract and property rights.2 Among the rea- 
sons assigned by the courts, in sustaining the 
lien under the second rule laid down in this 
article, are, that if the lien were limited to the 
amount due from owner to contractor the lat- 
ter could defeat the lien through low and im- 
provident contracts with his contractor, 
and by collusion with him;” that the 
owner’s contract is made subject to the 
provisions of the statute. law, which 
enters into and forms part of it; that fur- 
nishing materials by the subcontractor is no- 
tice to the owner until the statutory period 
for filing the claim has expired ; that while a 
person cannot be deprived of his property 
without his consent, and while the basis of 
the right to a lien is the consent of the owner, 
yet the owner’s contract, made under and 
subject to the lien law, is evidence of the 
contractor’s authority to charge the property 
with liabilities incurred by him in performing 
his contract, and operates by virtue of the 
statute as such authority..° On the other 
hand, strong, and, as it would seem, equally 
conclusive reasons, have been advanced to 
sustain the contention that collusion can be 


Lumber Co. vy. Sault. Sav. Bk. T. & T. Co., 77 Mich. 
199, 48 N. W. Rep. 778; Jensen v. Brown, 2 Colo. 694; 
Schrader v. Galland, 134 Pa. St. 277, 19 Atl. Rep. 682. 

12 Fullerton Lumber Co. vy. Osborn (Iowa), 34 N. W. 
Rep. 215; Stewart v. Wright, 52 Iowa, 335,3 N. W. 
Rep. 144; Shaver v. Murdock, 36 Cal. 298; Dore v. 
Sellers, 27 Cal. 594; Renton v. Conley, 49 Cal. 185; 
Walker v. Newton, 53 Wis, 341; Phil. on Mech. Liens, 
Sec. 18, p. 31, Sec. 63, p. 114, See. 62 (6); John Spruy 
Lumber Co. y. Sault Sav. Bk. T. & T. Co., 77 Mich. 
199, 48 N. W. Rep. 778; Carman v. McIncrow, 13 N. 
Y. 70; Lombard v. R. R. Co., 55 N. Y. 491; Crane v. 
Genin, 60 N. Y. 127; Jenson v. Brown, 2 Colo. 694; 
Parrish v. Christoper (Ky.), 38. W. Rep. 603; Mayer 
y. Mutehler, 50 N. J. Law, 162, 13 Atl. Rep. 620; Par- 
ker y. Scott, 82 lowa 266,47N. W. Rep. 1073; Smith v. 
Loan & Bldg. Ass’n, 60 Lowa, 164, 14 N. W. Rep. 221. 

18 Colter v. Freese, 45 Ind. 103; Albright v. Smith 
(S. D.), 51 N. W. Rep. 590 (on rehearing, 54 Jd. 816); 
Laird v. Noonan, 32 Minn. 358, 20 N. W. Rep. 354; At- 
wood v. Williams, 40 Me. 409, 

14 CQ’ Neil y. St. Olaf Church, 26 Minn. 332, 4 N. W. 
Rep. 47; Laird vy. Noonan, 32 Minn. 358, 20 N. W. Rep. 
354; Albright v. Smith (S. D.), 51 N. W. Rep. 590; 
Colpetzer v. Trinity Church, 24 Neb. 113, 37 N. W. 
Rep. 931; Gurney v. Walsham (R. I.), 19 Atl. Rep. 
328; Cole Mfg. Co. v. Falls (Tenn.), 16 8. W. Rep. 
1045. 

15 Colpetzer v. Trinity Church, 24 Neb. 113, 37 N. 
W. Rep. 931; Marrener vy. Paxton, 17 Neb. 634, 24 N. 
W. Rep. 209. 

16 Laird v. Noonan, 32 Minn. 358, 20 N. W. Rep. 354; 
Duff v. Hoffman, 63 Penn. 191; Donahy y. Clapp, 12 

Cush. (Mass.) 440; Morrison v. Hancock, 40 Mo. 561. 





most effectually prevented by adhering to the 
rule of subrogation, as, that justice requires 
that the owner should be permitted to pay his 
contractor when the work is done and he has 
had no notice of the subcontractor’s claim, that 
the owner would then be without defense toa 
suit by the contractor; that the owner cannot 
usually ascertain whether the contractor has 
paid his laborers, etc., before notice is filed, 
and that he is thus exposed to gross fraud 
and collusion between contractor and sub- 
contractor, which fraud it is seldom possible 
to detect or prove.!’ Verbal notice of the 
claim to the owner by the subcontractor has 
been held sufficient, under a statu‘e requir- 
ing that the owner must be ‘‘notified ;’’!* but 
personal knowledge of the owner, of the fur- 
nishing of materials under such a statute, 
does not supply the notice required by the 
statute.’ Generally notice in writing is re- 
quired to be given the owner, where the stat- 
ute provides for such notice ;” and where a 
statute requires the owner, in order to pre- 
vent the subcontractor from securing a lien, 
to serve notice on him that he will not be re- 
sponsible for the labor performed, oral no- 
tice forbidding him to do further work will 
not suffice to prevent the lien from 
attaching ;7" though it has been held that 
where the owner knew that the subcontractor 
was furnishing materials, but did not know 
that’ they were purchased by the contractor 
on credit, and where he paid his contractor 
after acquiring such information, the lien at- 
tached without service of notice.” The pur- 
pose and effect of filing the lien claim by sub- 
contractor has been held to be, to give notice 
to third persons, and that it is not necessary, 
in order to secure a lien upon the owner’s in- 
terest in the property. Where the statute 

7 Phil. on Mech. Liens, Sec. 68; Doughty v. Devlin, 
1 E. D. Smith (N. Y.), 625; Fullerton Lumber Co. ¥. 
Osborn (Lowa), 34 N. W. Rep. 215. 

18 Vinton v. Builders’ & Mfgrs’ Ass’n, 109 Ind. 351; 
Albrecht v. Foster Co., 126 Ind. 318; Newhouse yY. 
Morgan (Ind ), 26 N. E. Rep. 158. 

19 Neeley vy. Searight, 113 Ind. 316. 

#” Robinson v. Ins. Co.. 55 Iowa, 489; Lounsberry v. 
R. R. Co., 49 Iowa, 255. 

21 Shaw v. Thompson, 105 Mass, 345, 

2 Fay vy. Orison, 60 Iowa, 187, 14 N. W. Rep. 213; 
Gilchrist v. Anderson, 59 Iowa, 274, 13 N. W. Rep. 290 
(in the case last cited, the owner had reserved in bis 
contract the right to discharge subcontractors’ liens); 
Hill v. Bishop, 25 Ill. 349. 

23 Kidd y. Wilson, 23 Iowa, 464; Noel vy. Temple, Jd. 
276; Newell v. Machine Co. (R. I.), 20 Atl, Rep. 158; 
Reeves v. Henderson, 90 Tenn. 521, 18 8. W. Rep. ov42- 
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requires notice of intention of securing a lien 
to be served on the owner by subcontractor, 
the lien is held to be limited to the amount of 
materials, etc., furnished after giving notice ;* 
but under a statute requiring such notice, 
and where the owner had information that 
the subcontractor was going to do the work, 
but had not been notified under the statute, 
it was held that the lien did not attach.* It 
was held in a Kansas case,” under a statute 
providing that if the materials were sold to 
the contractor, he alone should be responsible, 
that no lien attached in such case against the 
owner’s property, and that an oral promise 
by him to pay the subcontractor therefor is 
void. It was held,” that a material-man fur- 
nishing materials for the contractor, though 
under a contract with the owner, and persons 
directly employed by him to work on the 
building, are not ‘‘original contractors ;’’ 
that one merely furnishing lumber for the 
erection of a building is not in privity with 
the owner and not a contractor ;* and that a 
subcontractor could not, under the statute 
there in question,” file a lien unless he 
brought himself within the provisions of the 
statute giving subcontractors’ liens by serv- 
ing the required notice upon the owner or his 
agent. In the following cases it has been 
held that the complaint in an action to fore- 
close a subcontractor’s lien must allege no- 
tice to the owner ana that at the time of 
notice, or of filing the lien claim, or thereaf- 
ter the owner owed the contractor ;” or that 
something was due from owner to contractor 
at the time of filing subcontractor’s lien claim. 
Other courts have held the contrary, and that 
the complaint need not negative a possible 


* Quaack v. Schmid (Ind.), 30 N. E. Rep. 514; 
Hubbard v. Moore (Ind.), 31 N. E. Rep. 534. 

*® Robbins v. Blevins, 109 Mass. 219. 

26 Clarke v. Hall, 10 Kan. 80. 

7 Sparks v. Butte Co. Grav. M. Co., 55 Cal. 389. 

% Brown vy. Cowen, 110 Pa. St., 588 (the statute re- 
quired the furnishing to be done “‘under contract 
with the owner or with the contractor, architect or 
builder’); Duff v. Hoffman, 63 Pa. St. 191. 

*” Act of June 6, 1836, Laws of Penn. (See Brown 
y. Cowen, 110 Pa. St. 588, cited in last note.) 

® Rosencranz v. Wagner, 62 Cal. 151, and cases 
there cited (this case arose under a statute making 
the contractor the owner’s agent); Whittier v. Hollis- 
ter, 64 Cal. 283; Turner v. Strenzel, 70 Cal. 28, 11 Pac. 
Rep. 389 (in the cases already cited in this note the 
complaint was held bad on demurrer); Martin v. Mor 
gan, 64 Lowa, 270, 20 N. W. Rep. 184. 

8 Renton v. Conley, 49 Cal. 185. 
arose on demurrer to complaint.) 


(This case also 


5 








defense.” It will be found upon examination, 
that in many cases in which the lien law pro- 
vided for a subcontra:tor’s lien through 
merely filing the lien claim, and where such 
law was held valid for the whole amount of 
the claim, either actual notice or knowledge 
equivalent to it was brought home to the 
owner before he paid his contractor, or that 
he still owed him, or that the statute con- 
tained some provision urider which the owner 
could prevent the attaching of liens, or that 
the question whether such law violates the 
obligation of the contract between the owner 
and contractor, or whether the proceedings 
amounted to a deprivation of the owner's 
property without due process of law, was not 
raised and decided. The lien is in its nature 
and effect upon property the equivalent of a 
judgment or mortgage.® And if, by furnish- 
ing materials to the contractor without the 
knowledge of the owner, and by filing a lien 
claim, the subcontractor’s lien attaches, and 
he thereby in legal effect appropriates the 
property before any proceedings are had in 
court, then of what use is a ‘‘day in court’’ 
to the owner? The court, in the language 
of Judge Cooley,™ ‘‘decides upon the legality 
of claims,’’ and the legislature ‘‘makes rules 
upon which, in connection with the constitu- 
tion, those decisions should be founded.’’ It 
would seem that in such a case, the legisla- 
ture has in effect usurped the judicial power 
and constituted its own act, viz: the statute, 
the ‘‘process’’ by which the lien is really 
established and the property taken.” On 
various subjects of property rights it has 
been held, that whenever it is sought to de- 
prive a person of his property, or to create a 
charge upon it preliminary to or which may 
be made the basis of, taking it, the owner 
must have notice of the proceeding. Ina 


82 Doughty v. Devlin, 1 E. D. Smith, (N. Y.) 526; 
Hunter vy. Truckee Lodge, 14 Nev. 25. 

33 Phil. on Mech. Liens, Sec. 11; Jones on Liens 
See. 1184; Ritter v. Stevenson, 7 Cal. 388; Curnow v. 
Blue Gravel, etc. Co., 68 Cal. 262; The case of John 
Thompson, 2 Brown (Penn.), 297; Goodman v. White, 
26 Conn. 317. 

3 Cooley’s Constitutional Lim., 91. 

35 Clarke v. Mitchell, 64 Mo. 578; Stewart v. Palmer, 
74 N. Y. 183; Rockwell v. Nearing, 35 N. Y. 307; In re 
Ah Yow, 29 Fed. Rep. 181; Yick Wo v. Hopkins, 6 
Sup. Ct. Rep. 1071. 

% Brown vy. City of Denver (Colo.), 3 Pac. Rep. 455; 
Thomas v. Gains, 35 Mich. 155; Stewart v. Palmer, 74 
N. Y. 183; Davidson v. New Orleans, 96 U. 8. 97; 
County of San Mateo y. R. R. Co ,8 Sawy. 238, 13 Fed. 
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South Dakota case, on rehearing,” the court, 
in adhering to. its former decision (51 N. W. 
Rep. 590), sustaining the lien, under a stat- 
ute construed to provide for the lien by filing 
the claim of subcontractor within sixty days 
after furnishing the materials, and without 
notice to the owner, who had paid his con- 
tractor as the work progressed, pursuant to 
contract, hold the statute to be valid against 
the objection that it operates to deprive the 
owner of his property without due process of 
law, and violates the obligation of the origi- 
nal contract, but in doing so say, relative to 
the latter question: ‘‘If this question were 
now presented for the first time for judicial 
examination and settlement, we confess we 
might doubt;’’ but the question was there 
regarded as settled by other courts, viz: by 
those of Minnesota® and Nebraska.” 

Among other decisions, the Supreme Court 
of Tennessee, in a late case, upheld a lien 
claim under similar circumstances as to the 
owner, and against similar objections, under 
a statute, however, which protects the owner 
by providing that he may prevent subcon- 
tractors’ liens from attaching by taking a bond 
from his contractor, and that the amount 
of all liens shall not exceed the contract 
In a Kan- 


price under the owner’s contract. 
sas case,*! the court, in holding in favor of the 
lien there sought to be established, and under 
a statute provi iing that ‘‘the risk of all pay- 
ments made to the contractor shall be upon 
the owner’’ until the expiration of sixty days 
from the time of furnishing materials, etc., 


Rep. 722; Philadelphia v. Miller, 49 Pa. St. 440; Peo- 
ple v. Supervisors, 26 Mich. 22. 

7 Albright v. Smith, 54 N. W. Rep. 816. 

38 Laird v. Noonan, 32 Minn. 358, 20 N. W. Rep. 355; 
Bardwell v. Mann (Minn.), 48 N. W. Rep. 1120. 

% Colpetzer v. Trinity Church, 24 Neb. 118, 37. 
W. Rep. 931. (In this case the owner, viz: the church 
society, had actual notice through its agents, vestry- 
men, etc., of the furnishing of materials, and dealt 
directly with the subcontractors for, and paid them 
for a portion of it; and the court found from the facts 
that the course of dealing between the church authori- 
ties and subcontractors showed bad faith, and was 
such as to put the owner’s contract beyond “constitu- 
tional regard and protection.”’?) In the South Dakota 
case the subcontractors had stipulated for payments 
by the contractors so that they fell due and were to 
be paid by them in proportion as they, the contractors, 
were paid by the owner under the principal contract; 
and it was contended that this was a recognition by 
the subcontractors of the owner’s obligation and right 
to pay the contractors as the work progressed. 

# Cole Mfg. Co. y. Falls, 16S. W. Rep. 1045. 

41 Shellabarger v. Thayer, 15 Kan. 619. (The statute 





remark, in regard to this clause of the statute, 
that it is one ‘‘the exact counterpart of which 
we have not found in any other statute. In 
most, the lien applies only to the amount due 
at the time of notice.’’ The statutes in a 
great majority of the States require notice of 
the subcontractor’s lien claim to be given the 
owner,” in addition to filing the claim.* And 
it is stated by an author upon the subject of 
mechanics’ liens that ‘‘the plan of conferring 
upon them (subcontractors) a right of lien 
for all sums which may be due them, irre- 
spective of payments already made by the 
owner tothe contractor, has not met with 
much favor in later legislation. The tendency 
has been rather to confine their right to what 
may be owing by the owner at the time of 
notice to him of their claim.’’ The State of 
Pennsylvania has been referred to by a text 
writer,” as one whose system of laws upon 
this subject secured a subcontractor’s lien 
for the whole amount due him from the con- 
tractor, and as ‘‘subordinating the lien of the 
contractor thereto.’’ And this supposed plan 
is there distinguished from what is stated as 
the New York plan, viz: for a claim by sub- 
rogation of the contractor’s right to the sub- 
contractor. But if under the supposed Penn- 
sylvania plan the right goes no further than 
to subordinate the lien of the contractor, it 
would seem that such lien or right of lien 
must exist in favor of the contractor at the 
time when the subcontractor asserts his claim 
of lien; and this would seem to reqnire that 
the owner must be owing him at that time. 
As bearing upon the principle of subordination 
of the contractor’s right, some decisions of the 
Pennsylvania courts are of interest,* where 
it was held, that where the owner had con- 
tracted in such a way as to forbid a subcon- 
tractor or material-man from having a lien at 
all, this provision in the contract governs all 
parties in interest. The same rule has been 
applied in California and New York.* But 


upon which this case was decided contains a provi- 
sion protecting the owner, viz: ‘no owner shall be 
liable to an action by the contractor until the expira- 
tion of sixty days from the completion of the build- 
ing.’’) 

42 Stimson’s Am. Stat. Law, Sec. 1965, p. 285. 

43 Stimson’s Am. Stat. Law, Sec. 1968, p. 287. 

44 Phil. on Mech. Liens, Sec. 57. 

4 Phil. on Mech. Liens, Sec. 57. 

* Campbell v. Scaife, 1 Phila. 187; Schroeder Y. 
Gallard, 134 Pa. St. 277, 19 Atl. Rep. 6382. 

# Bowen v. Aubrey, 22 Cal. 566; Tombs v. Rocheste! 
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while such rule appears to be in entire har- 
mony with the principle of subrogation recog- 
nized in the last-named States, it is difficult 
to see how it harmonizes with the idea that the 
statute itself enters into such a contract and 
governs the rights of all parties, including the 
subcontractor. The source from which the 
modern statutes securing liens to mechanics, 
material-men, etc., spring, as reputed by the 
text writers and the courts, is the civil law 
and the privelegium thereunder, found also in 
later codes derived therefrom ;* but as to 
these privileges, whether allowed in favor of 
one who had loaned money toward the pur- 
chase of realty or ‘‘immovables,’’* or of arch- 
itects, contractors, masons, etc., or to those 
loaning money or furnishing materials or la- 
bor directly to the owner or ‘‘master,’’ or 
in case of a loaning of money or 
furnishing of materials or labor to an 
architect or contractor of the owner, it 
must have been with the knowledge or by the 
order of the ‘‘master;’’*' and if he had paid 
his contractor or ‘‘undertaker,’’ the lender, 
etc., is confined to his remedy against the 
contractor, etc.” In other words, the law of 
subrogation is the basis and measure of the 
right of lien or privilege under those laws ; 
and the American statutes giving the right of 
lien regardless of that law are based upon the 
proposition that the legislature may enact 
statutes having no analogy to the civil law, 
but which form a controlling element in the 
owner’s contract with his contractor, and 
which, by virtue of its operation thereon, 
give the subcontractor rights not possessed 
by the contractor himself. 
Cuas. E. De Lanp. 


R. R. Co., 18 Barb. (N. Y.) 583; Buel vy. Lockport, 3 
N. Y. 197. : 

48 Phil. on Mech. Liens, Secs. 3, 4; Strahan’s Domat’s 
Civil Law, Sec. 1736, et seg.; Code Napolean, Art. 2103, 
Sec. 2,4; Art. 2110; Wescott v. Bunker (Me.), 22 Atl. 
Rep. 388. 

49 Code Napolean, Art. 2103, Sec. 2. 

© Code Napolean, Art. 2108, Sec. 4; Strahan’s 
Domat’s Civil Law, Sec. 1744. 

5} Domat’s Civil Law, Part 1, Book 3, Tit. 1, Sec. 5, 
art. 9. 





FALSE IMPRISONMENT—WHAT CONSTITUTES 
—ARREST ON SUSPICION—JUSTIFICATION— 
PROBABLE CAUSE. 


FILER V. SMITH. 


Supreme Court of Michigan, July 25, 1893. 


1. Whether the facts in a particular case constitute 
probable cause, which justifies an officer in arresting 
a person without a warrant on information that a 
felony has been committed, and on suspicion that the 
person arrested is the guilty party, is generally a 
question of law, for the court. 

2. In an action for false imprisonment, it appeared 
that defendant, a sheriff, received from the sheriff of 
another county information that one R and a Mrs. N 
had eleped, taking with them her five children. In 
the letter was a description of both, and a photograph 
of R. On receiving atelegram from defendant that 
the man wanted was at his city, the sheriff who sent 
the letter replied that he had a warrant for R’s arrest, 
and requested that he be arrested; and defendant ar- 
rested plaintiff, who was not R, but a traveling sales- 
man. He had been in the city five days, and boarded 
where there were several other boarders, and where 
three days before a woman who first gave her name 
as C, and afterwards as N, and who had two children 
was arrested for larceny. There was a resemblance 
between the photograph and plaintiff, but in the letter 
R’s age was given as 50, while plaintiff was 36. Plaint- 
iff at no time manifested any concern regarding the 
woman, and there was no evidence of any intimacy 
between them. Defendant made no inquiry as to 
plaintiff’s business, or as to his relations with the wo- 
man. When arrested, plaintiff exhibited letters, tax 
receipt, and his memorandum book with his name on 
it. Held, that the jury should have been instructed 
that defendant was not justified in arresting plaintiff. 
Hooker, C. J-, and Montgomery and Long, JJ., dis- 
senting. 


McGraTH, J.: Plaintiff had been for some five 
days at Muskegon, engaged in soliciting orders 
for trees and shrubbery, and had taken several 
orders. He boarded at a private house, at which 
several other persons were at the time boarding. 
Defendant, who is the sheriff of Muskegon county, 
on the 14th of December, 1891, received from one 
Cane, the sheriff of Isabella county, by letter in- 
formation, that in August, 1891, one Reynolds 
had eloped from Mt. Pleasant, with a Mrs. Nichols, 
the pair taking with them the five children of the 
latter. The letter contained the description of 
Reynolds and Mrs. Nichols, anda photograph of 
the former. On receipt of this information, defend- 
ant telegraphed to Cane that he thought his man 
was at Muskegon. Cane replied, stating that he 
had a warrant for Reynolds’ arrest, and requested 
that he be arrested and held. He was arrested 
accordingly. Cane arrived the next day, and de- 
clared that plaintiff was not the man, and plaint- 
iff was discharged, and he now brings suit for 
false imprisonment. The defense was that de- 
fendant acted in good faith; that there wasa 
striking resemblance between the photograph’ 
and plaintiff, and that on the 11th of December a 
woman who had been boarding at the same place 
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thad been arrested for larceny; that this woman 
‘had at first given her name as Campbell, and 
sagain as Nichols. The court instructed the jury 
‘that ‘‘in all cases of felony an officer has a right 
to arrest without a warrant, and may arrest on 
suspicion alone, and may justify such arrest by 
showing facts and circumstances upon which, in 
good faith, he had the suspicion of the guilt of 
the party arrested, and such suspicion, if well 
grounded, may be a complete justification of the 
arrest of the party charged. So that, in this case, 
if you find that the defendant had good reason to 
believe, and in good faith did believe, that the 
plaintiff, Filer, was guilty of the crime of adult- 
ery, then defendant would be warranted in mak- 
ing the arrest upon such charge, and holding him 
therefor.’ 

This instruction could not fail to mislead the 
jury, under the circumstances of this case. A 
prosecution for adultery can only be instituted in 
this State by the husband or wife of one of the 
parties to the crime. Whatever suspicions an of- 
ficer may have he has no right to make an arrest 
for adultery, of his own motion. There was no 
charge of adultery against Filer, though there 
was against the man for whom he was mistaken, 
and no ground for suspecting him guilty of that 
offense. 

If a warrant was in fact issued, defendant would 
have had an undoubted right to arrest Reynolds. 
Drennan v. People. 10 Mich. 169. The question 
here is, was defendant justified in arresting 
plaintiff, under the circumstances detailed by 
him? He claims to have relied—First. on the 
resemblance indicated by the photograph: and, 
second, upon the fact that the woman arrested 
December llth gave her name, on one occasion, 
as *Nichols.*” Reynolds was described in the 
letter as 50 years of age. Plaintiff was 36. This 
woman had two children. The fugitive had five. 
There was nothing suspicious about plaintiff's 
conduct. Defendant had seen him several times 
before the arrest under circumstances which in- 
dicated that plaintiff knew that he was the sher- 
iff. Plaintiff was present at the house when the 
sheriff was there with Mrs. Campbell in his cus- 
tody. Plaintiff knew of her arrest, and the sher- 
iff knew that he was aware of the fact of her ar- 
rest. Plaintiff evinced no uneasiness because of 
her arrest, nor had he manifested any concern re- 
garding it, more than might have been mani- 
fested by any one of the boarders at the house. 
He continued to remain there for several 
days after her arrest. Mt. Pleasant was but 
about 100 miles away. It appears that, at the 
boarding house, plaintiff was known as Mr. Filer, 
and the woman, as Mrs. Campbell. There was 
no testimony that defendant had at any time be- 
fore the arrest made any inquiry, at the boarding 
house or elsewhere, as to the nature of plaintiff’s 
business; his name; the length of his stay at 
Muskegon; what his relations were with Mrs. 
Campbell or Mrs. Nichols; or as to how long 
Mrs. Campbell bad been in the city. Nor was 





there any evidence of any improper relations be- 
tween plaintiff and Mrs. Campbell, or that there 
had been any intimacy between the two, or that 
there was anything more than a boarding house 
acquaintance between them. When plaintiff was 
arrested, he protested against his arrest; insisted 
that his name was not Reynolds, but that it was 
Filer; exhibited his memorandum book, with the 
name “A.C. Filer’’ printed in gilt letters upon 
the back; took from his pocket certain letters 
that he had received at Muskegon, addressed to 
A. C. Filer, and showed the postmark thereon; 
exhibited a tax receipt for taxes paid at Kalama- 
zoo; and latter gave the name of a cashier of one 
of the banks at Kalamazoo, and desired that he 
be telegraphed to. But, notwithstanding, he 
was locked up at 1 o’clock inthe daytime, and 
kept in jail, in the ward with other prisoners, for 
30 hours. 

It is undoubtedly true that an officer is justified 
in making the arrest ofa person formally charged 
with an offense, though it turns out that the per- 
son so charged be innocent. So, if he makes an 
arrest for a felony without a warrant, although 
he has no personal knowledge, but acts upon in- 
formation received from one whom he has reason 
to rely upon, although it may be that the person 
so charged is not guilty, or no felony in fact be 
committed. Samuel v. Payne, 1 Doug. 359; 
Hobbs v. Branscomb, 3 Camp. 420; Holley v. Mix, 
3 Wend. 359; Burns vy. Erben, 40 N. Y. 463; Ca- 
hill v. People, 106 Ill. 621; Crock. Sher. § 49; 1 
Chit. Crim. Law, 22. In Williams v. Dawson, re- 
ferred to in Hobbs v. Branscomb, supra, Buller, 
J., laid down the rule ‘‘that if a peace officer, of 
his own head, takes a person into custody on sus- 
picion, he must prove that there was such a crime 
committed.” The rule is laid down by Mr. 
Bigelow, in his work on Torts (4th Ed., p. 140), 
that the officer, in executing his process, must ar- 
rest the person named in it. If he do not, though 
the arrest of the wrong person was made through 
a mere mistake, it may be a case of false im- 
prisonment; citing Coote v. Lighworth, Moore, 
457; Dunston v. Paterson, 2 C. B. (N.S.) 495. A 
number of authorities may be cited in support of 
this rule: Add. Torts, § 805; Davies v. Jenkins, 
1] Mees. & W. 754; Gwynne, Sher. 99; Griswold 
v. Sedgwick, 6 Cow. 460;. Lavina v. State, 63 Ga. 
513; Hays v. Creary, 60 Tex. 445; Comer v. 
Knowles, 17 Kan. 436. I donot think, however, 
that an officer who, through an honest mistake. 
and after such investigation into the facts and 
circumstances as the particular case enables him 
to make, upon a chargeof felony, arrests a party. 
having reasonable grounds to suppose him to be 
the guilty party. and the one named in his war- 
rant, is liable to the arrested party, who turns 
out to be innocent, for whatever damages he may 
suffer in consequence of the arrest. Such a rule 
would materially interfere with the apprehen- 
sion of fugitives from justice. Probable cause is 
a justification for criminal proceedings. Crim- 
inals who seek safety in flight are usually appre- 
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hended through officers in other localities, and 


by means of photographs and descriptions of the 
person. Asis said in Brockway v. Crawford, 3 
Jones (N. C.), 433, the law encourages every one 
—as well private citizens as officers—to keep a 
sharp lookout for the apprehension of felons, by 
holding them exempt from responsibility for an 
arrest or prosecution, although the party charged 
turns out notto be guilty, unless the arrest is 
made, or the prosecution is instituted, without 
probable cause, and froin malice. In Eanes v. 
State, 6 Hump. 53, a murder had been committed 
in Franklin county by one Payne, who made his 
escape, and the governor issued a proclamation 
offering a reward for the apprehension of the 
criminal. One Martin was arrested in Sullivan 
county. The particulars of personal description 
annexed to the governor’s proclamation applied 
in some respects to Martin, and in others did not. 
‘The court say: ‘The liberty of the citizen is so 
highly regarded that the officer arresting a sup- 
posed felon without warrant must act in good 
faith, and upon grounds of probable suspicion 
that the person to be arrested is the actual felon. 
If. he may not, under such circumstances, make 
an arrest, the escape of criminals would be but 
little obstructed» by the official proclamation of 
governors, and the police of the State, instead of 
being,as public policy, urgently requires, vigi- 
lant and effective, would be altogether the con- 
trary..’ The rule was laid down in Maliniemi v. 
v. Gronlund (Mich.), 52 N. W. Rep. 627, thata 
private person has a right to arrest a man on sus- 
picion of felony, without a warrant, but if he 
does, and it turns out that the wrong man is im- 
prisoned, he must be prepared to show, in justifi- 
cation—First, that a felony has been committed; 
and. second, that the circumstances under which 
he acted were such that any reasonable person, 
acting without passion or prejudice, would have 
fairly suspected that the plaintiff committed it, 
or was implicated in it. This rule is supported 
by along line of authorities. Cooley, Torts (2d 
Ed.), p. 202, and cases cited. But, as Mr. Cooley 
says, *‘A peace officer may properly be treated 
with more indulgence, because he is specially 
charged with a duty in the enforcement of the 
laws. If by him an arrest is made on reasonable 
grounds of belief, he will be excused, even though 
it appears afterwards that in fact no felony has 
been committed.» 7 Amer. & Eng. Enc. Law, p. 
675, and cases cited. In Rolan v. Sarvin, 5 Cush. 
281, the court say: ‘*The public safety, and the 
due apprehension of criminals charged with hei- 
nous offenses, requires that such arrests should 
be made without warrant by officers of the law. 
Constables and other peace officers, acting offi- 
cially, the law clothes with greater authority 
than private persons, and they are held to be 
justitied if they act, in making the arrest, upon 
probable and reasonable grounds for believing 
the party guilty of a felony; and this is all that 
is necessary for them to show in order to sustain 
a justification of an arrest for the purpose of de- 





taining the party to await further proceedings, un- 
der a complaint on oath, and a warrant thereon.” 
Upon the same principle, and for the same rea- 
son, an officer making an arrest upon a warrant, 
or upon knowledge that a warrant is out, of one 
whose person is unknown to him, who can, under 
the circumstances, only act, if he act at all, upon 
photograph or description or both, should be ex- 
cused, if he act honestly and prudently, making 
such inquiry and examination as the circum- 
stances of each particular case affords him an op- 
portunity to make. It is practically impossible 
to apprehend runaways in any other way, and 
the protection of society from these major crimes 
demands that some latitude be given to these of- 
ficers of the law, who are separated from local in- 
fluences and clamor, and must be presumed to 
act fairly and honestly. But in all such cases, 
where the facts are not disputed, the question of 
probable cause is one of law, for the court. 
Hamilton v. Smith, 39 Mich. 222, 227; Burns v. 
Erben, 40 N. Y. 463; McCarthy v. De Armit, 99 
Pa. St. 63. To afford a justification, there must 
be not only a real belief, and reasonable grounds, 
for it (1 Chit. Crim. Law, 15), but, where there 
is an opportunity for inquiry and investigation, 
inquiry and investigation should be made. In 
Holley v. Mix, 3 Wend. 350, the court, referring 
to an arrest made upon information received, 
say: ‘The officer should not, however, receive 
every idle rumor, but should make such diligent 
inquiry touching the truth of the charge as the 
circumstances will permit, before he assumes to 
arrest one upon the information of another.” 

Defendant was bound to use all reasonable 
means to avoid possible mistake, and the arrest 
of an innocent man. Stanton v. Hart, 27 Mich. 
539, 541. He was not justified in relying upon 
a personal resemblance, as indicated by a com- 
parison with a photograph (Sugg v. Pool, 2 Stew. 
& P. 196), especially as there was, within easy 
reach, means of identification. He says he did 
not know, and did not ask, plaintiff's name or 
business, until after the arrest. A few moments 
devoted to inquiry at the boarding house would 
have revealed the situation, and would have 
shown that there was no reason for associating 
him with the woman in question. An officer is 
not® warranted in relying upon circumstances 
deemed by him suspicious, when the means are 
at hand of either verifying or dissipating those 
suspicions without risk, and he neglects to avail 
himself of those means. The case made by de- 
fendant did not justify the arrest, and the jury 
should have been so instructed. 


Nore —False imprisonment consists in unlawfully 
restraining a person’s freedom without legal author- 
ity. 3 Lawson’s Rights, Remedies & Pr. 1824; 
Crowell v. Gleason, 10 Me. 325; Colter v. Lower, 35 
Ind. 285; Allen v. R. R. Co., L. R. 6 Q. B. 65. An ar- 
rest and imprisonment upon a sufficient warrant is- 
sued by a judge or court having jurisdiction is a pro- 
tection to all parties acting under it. Johnson y. 
Maxon, 23 Mich. 129; McCarthy v. De Armit, 99 Pa, 
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St. 63; Coupal v. Ward, 106 Mass. 289. Process void 
because not emanating from the officer or court from 
which it purports tocome is no protection. Raf- 
ferty v. People, 69 Ill. 111; Painter v. Ives, 4 Neb. 122. 
Nor is process which is void because the court has no 
jurisdiction to issue it; as where a justice issues a 
warrant of arrest without the oath required by stat- 
ute (Bissell v. Gold, 1 Wend. 210), or without a com- 
plaint (Wilcox v. Williamson, 61 Miss. 310), or an 
execution renewing an execution without signing it 
(Bashydt v. Valk, 12 Wend. 145), or a warrant not de- 
scribingthe person. Jones v. Leonard, 50 Iowa, 106. 
Where the process is not void but merely irregular, it 
isa protection to those acting under it. Johnson v. 
Maxon, 23 Ind. 127; Cooper v. Adams, 2 Blackf. 294; 
Chapman v. Dyett, 11 Wend. 31; Bocock vy. Cochran, 
32 Hun, 521; Marks v. Townsend, 97 N. Y. 590; Wag- 
staff v. Schippel, 27 Kan. 450. 

Arrest without Warrant. A constable or peace of- 
ficer has power to arrest without warrant where he 
sees a felony committed or has reasonable grounds to 
believe a felony has been committed. Samuel v. 
Payne, i Doug. (Mich.) 358; Rohan v. Swain, 5 Cush. 
281; Doering v. State, 49 Ind. 56; Shanley v. Wells, 
71 Ill. 78; State v. Sims, 16S. C. 486; State v. Underwood, 
15 Mo. 230. Heis not bound to first procure a war- 
rant even where there is no reason to fear the escape 
of the prisoner in consequence of the delay. Wade v. 
Chaffee, 8 R.I. 224. He may arrest without a war- 
rant upon satisfactory reasons for belief that a crime 
has been committed, that the suspected party is guilty 
add that he would escape by the delay in obtaining a 
warrant. Neal v. Joyner, 89 N.C. 287. He may ar- 
rest without warrant in cases in his views of breaches 
of the peace, affrays, riots (State v. Brown, 5 Harr. 
(Del.) 505; State v. Bacon, 17S. C. 58; Wiltse v. Holt, 
95 Ind. 469), or drunken and disorderly persons, 
vagrants and street walkers. Commonwealth v. Tobin, 
108 Mass. 426; Mills v. Weston, 60 III. 362; Roberts v. 
State, 14 Mo. 138. But see In re Way, 41 Mich, 299. 
He may arrest to prevent a threatened breach of the 
peace. Hayes v. Mitchell, 80 Ala. 183. But arrests 
without process to prevent threatened breaches of the 
peace are not justified unless the breach has pro- 
ceeded far enough to sustain proceedings against the 
person committing it, without reference to past simi- 
lar offenses which he may have committed before the 
officer arrived. Quinn v. Heisel, 40 Mich. 576. But 
an officer has no power to arrest a person without a 
warrant on suspicion of having committed a misde- 
meanor. Newton v. Locklin, 77 Ill. 103; People v. 
Haley, 48 Mich. 495. In a Michigan case, a city mar- 
shal arrested a man on Saturday evening on the 
strength of a letter purporting to come from the chief 
of police of a city in another State. The letter stated 
nothing that would constitute a criminal offense in 
Michigan but the marshal detained the prisoner as a 
matter of “official courtesy.”” The Supreme Court 
held that the arrest was illegal and the officer liable 
for false imprisonment and denounced in severe lan- 
guage the practice of making arrests through “‘oflicial 
courtesy.”? Malcolmson vy. Scott, 56 Mich. 459. 

Reasonable or Probable Cause. The question of 
the existence or want of existence of reasonable or 
probable cause in actions for false imprisonment, 
while subject to the same general rules of law govern- 
ing its introduction in evidence as in actions for ma- 
licious prosecution is a much less important ele- 
ment of defense. In actions for malicious prose- 
cution it is a compete defense when properly 
shown. In actions for false imprisonment its 
effect is quite different; it will afford no justifica- 





tion; but evidence that the defendant acted with rea- 
sonable or probable cause is always competent to 
mitigate punitive or exemplary damages. Newellon 
Malice, Prosecution and False Imprisonment, p. 307; 
Comer vy. Knowels, 17 Kan. 436; Lungston y. Bur- 
roughs, 33 Mich. 511. The above statement of law is 
correct where the offense charged is a misdemeanor 
not committed in the presence of the defendant and 
where there is no authority in law to make the arrest 
without a warrant. In cases of felonies, however, an 
officer may justify an arrest without warrant upon 
probable grounds of guilt. In Shanley v. Mills, 71 Ill. 
78, it was held that if a party assaulted, beaten and 
imprisoned by a police officer in arresting: him with- 
out authority of law, he will be entitled to recover in 
an action of trespass no matter what may have been 
the officer’s motive. In such case probable cause that 
the plaintiff was guilty of a misdemeanor or violation 
of an ordinance and absence of malice on the part of 
the officer will afford no justification. It will be ob- 
served that three of the judges of the court dissent in 
the principal case, upon the ground that the ques- 
tion of probable cause should have been submitted to 
the jury. They predicate their conclusion upon the 
doctrine laid down in Cochran vy. Toher, 14 Minn. 385. 
There it was held that where from the evidence it ap- 
pears that no finding of specific facts could be made 
by the jury, from which under any rule of law, the 
court could pronounce the conclusion as a legal in- 
ference, that they didor did not constitute proba- 
ble cause, it is for the jury to find as a conclusion of 
fact, whether there was probable cause and in such 
case it is proper for the court to submit the question 
as afact to the jury. Ordinarily there is but little 
difficulty in ascertaining what questions are for the 
court and what for the jury; but there are cases in 
which it is somewhat difficult to determine whether 
the conclusion is one of fact or of law. This difficulty 
frequently arises when the inquiry is as to questions of 
reasonable time, reasonable cause, due diligence, 
probable cause, and others of like character. Ab- 
stractly. these are questions of law, just as the 
terms larceny, robbery and assault and battery are. 
But the latter terms and others of the same 
class are absolutely defined and determined 
in the law by general rules applicable to 
all cases; so that upon the finding by the jury of the 
specific facts in each particular case, the law draws the 
conclusion that they do or do not constitute the par- 
ticular offense charged. In all such cases therefore, 
it is for the court to determine as a question of law, 
the sufficiency or insufficiency of the facts to consti- 
tute the offense; so in some cases the law determines 
what shall or shall not be reasonable time or cause 
and the like. Asinthe case of a bill of exchange, 
where the law requires notice of dishonor to be given 
within a reasonable time, if it appears on the facts 
proved in evidence, that the case is one falling within 
a rule by which the law itself prescribes and defines 
what shall be considered to be reasonable time, 
the question is a question of law, for the law itself, 
from the mere res geste makes the inference that the 
time was reasonable. But in other instances ques- 
tions of this character depend on such an infinite vari. 
ety of circumstances, that by reason of the impractica- 
bility of prescribing any general rule applicable to the 
facts of each particular case the inference in law fol- 
lows the inference in fact and in such cases, the time 
will be reasonable or the cause probable in point of 
law, according as the one or the other is reasonable 
or probable in point of fact. Hence it follows that the 
test for deciding whether such general inference as to, 
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reasonable time, probable cause, etc., be one of law or 
of fact is this: if the court in the particular case can 
draw the conclusion by the application of any legal 
rules or principles, the conclusion is a legal one. But 
if, on the other hand the circumstances be so numer- 
ous and complicated as to exclude the application of 
any general principle or definite rule of law, the fur- 
ther inference is necessarily one of mere fact to be 
made by the jury. In other words, the rules of ordi- 
nary practice and convenience became the legal meas- 
ure and standard of right. 1 Stark. Ev. 514, 516, 517; 
Cochran v. Toher, supra. This doctrine is supported 
by English cases. Davis v. Russell, 5 Bing. 534; 
Beckwith v. Philby, 6 B. & C. 634. In 2 Greenleaf on 
Evidence, § 454, itis said that “if the matter of fact 
and matter of law, of which the probable cause con- 
sists, are intimately blended together, the judge will 
be warranted in leaving the question to the jury.’’ The 
contention therefore in the principle case, between 
the court and the dissenting judges resolves itself 
simply into the question: Are the facts sought to be 
interposed as proof of probable cause, of suck a char- 
acter that the court was justified in deciding as a mat- 
ter of law, that the arrest was not justified or, as the 
dissenting judges think, should the question have 
been left to the jury. Without undertaking to criti- 
cise the‘court, it occurs to us and it will naturally oc- 
cur to a good many to ask why the question of prob- 
able cause as a justification was considered at all. As 
previously shown in this note the authorities are very 
clear that probable or reasonable cause for an arrest 
affords no justification or excuse in a case where the 
offense is a misdemeanor not committed in the pres- 
ence of the officer, and the arrest is without warrant. 
In the principal case the officer had no warrant (though 
he was informed that one had been issued) and 
the offense charged was a misdemeanor in another 
county. Though the conclusion of the court was 
doubtlessly correct the question of probable cause 
was only material as bearing on the question of dam- 
ages. 








JETSAM AND FLOTSAM. 


INTERSTATE REMEDIES AGAINST STOCKHOLDERS. 
—The American Law Review, commenting on the 
attitude of the Massachusetts Supreme Judicial Court, 
denying remedies against domestic stockholders in 
corporations organized under the laws of other States, 
speaks of Massachusetts as a ‘White Friars of dead- 


beat stockholders.” It says that with the great ex- 
pansion of private corporations, whose stockholders 
not infrequently reside in many different States, it has 
become a mattcr absolutely necessary to justice that 
the courts of each State in which stockholders in for- 
eign corporations are domiciled, should give full 
scope against such stockholders to the remedies which 
are applicable in the State of the corporation. Other- 
wise the burden of discharging the obligations of such 
corporations, when they become insolvent, is cast 
upon the domestic stockholders, thus producing great 
inequality and injustice. 

The Review might as well rail at the Supreme Court 
ofthe United States or of the State of Illinois, and 
other courts, for making the same rulings which rest 
largely on the inability to grant proper relief by rea- 
son ofa settled procedure which renders the remedy 
against stockholders in non-domestic corporations 
legally impossible. 

It will require State legislation to remedy this de- 

ect. The Review is fast becoming a common scold, 





and its constant abuse of the Supreme Court of the 
United States is nearly nauseating. Why not criti- 
cise rather than scold?—The National Corporation 
Reporter. 

Stock DIVIDENDs.—Whether the sale of stock 
shares carries with it declared dividends is the ques- 
tion that arose in the supreme court of this State in 
the case of Warner v. Watson. The National Corpo-) 
ration Reporter says, the rule obtains that by the 
declaration of a dividend, it becomes separated from 
the stock, and after the declaration of a dividend, a 
transfer of the stock does not transfer the dividend. 
The general rule is qualified by the custom of the 
stock exchange, where dividends declared pass with 
the stock, before the books of the company close, but 
stock exchange rules only govern its members and not 
the general public. This question underwent full 
discussion and determination in the case of Hopper v. 
Russell Sage, 112 N. Y. 530, where it was held that a 
dividend declared upon corporate stock, belongs to. 
the owner of the stock at the time, although the divi- 
dends are made payable ata future time; hence, in 
the absence of any provision to the contrary, in a con- 
tract of sale and purchase of stock made outside of 
and not subject to the rules of the stock exchange, 
dividends previously declared but made payable there- 
after, belong to the seller and are not transferred by 
contract. The declaration of a dividend isin legah 
contemplation a separation of the amount from the 
assets of the corporation, which holds such amount 
thereafter as the trustee of the stockholder at the 
time of the declaration of the dividend. In the prin- 
cipal case under consideration plaintiff’s assignor had 
pledged stock for a loan with persons who, before the 
loan was due, fraudulently and without notice to the 
assignor sold the stock “dividend on” on the floor of 
the stock exchange. At the time of the sale dividends 
had been declared but were not then payable. It was 
held that though the custom of the stock exchange 
provided that dividends declared passed with the 
stock until the books of the company closed, such cus- 
tom did not affect the plaintiff’s assignor, he not being 
a member of the exchange, and the dividend did not 
pass with the sale of stock. The dividend for which 
the action was brought had been declared by the 
Delaware & Hudson Canal Co., out of the profits of 
the year 1891, payable quarterly during the year 1892, 
to stockholders of record at various prescribed times. 
during that year.— Albany Law Journal. 








BOOK REVIEWS. 


AMERICAN STATE REPORTS, Vol. 31. 

Among the many interesting cases in this volume 
reported and annotated will be found Greenwood 
Cemetery Land Co. y. Routt (Colo.), involving the 
question as to how far the governor of a State is sub- 
ject to the supervisory contro] of the courts, through 
the writ of mandamus. Mr. Freeman appends a long 
and valuable note on the subject. Another is Jn re 
Hess’ Will (Minn.), wherein is considered at great 
length the subject of undue influence exercised over 
a testator in making of will. The note to Altoona. 
Second Nat. Bank v. Dunn (Penn.), is valuable upon 
the subject of the rights and liabilities of makers and 
indorsers of accommodation paper. There is also. 
Gabrielson v. Waydell (N. Y.), which involves the 
question how far the owner of avessel is liable for the: 
willful assault of the captain upon the crew. The de 
cision there was that he is not liable, though Maynard 
J., dissented in a vigorous opinion. 
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1. ADMINISTRATION—Community Property.—Where a 
husband, who had been appointed exeeutor of his 
deceased wife, and who had entered on administration 
of the separate and community property, dies, and the 
property, instead of being turned over to her repre- 
sentatives, is left with the representatives of the 
husband, who are allowed for nearly two years to 
administer undisturbed, the representatives of the wife 
are estopped to claim any right to administer.—IN RE 
HILL’s EsTATE, Wash., 83 Pac. Rep. 585. 


2. ADMIRALTY — Shipping — Negligence. — A ship is 
liable in damages to a stevedore’s employee who is 
injured through the insufficiency of the tackle provided 
by the ship for hoisting cargo.—THE Para, U.8. D.C. 
(La.), 56 Fed. Rep. 241. 


8. ADMIRALTY — Pleading and Proof — Variance. — A 
stevedore’s libel for services performed in loading a 
vessel alleged that the services were rendered on the 
master’s request, and that by reason thereof there 
became due the sum demanded. There was no allega- 
tion that the services were reasonably worth that sum: 
Held, that this language did not necessarily import an 
implied contract and aclaim on guantum meruit, and 
there was no variance when the proof showed an 
express contract.—THE KENDAL, U.S. D.C. (S. Car.), 
46 Fed. Rep. 237. 

4. ADVANCEMENT—Gift.—Where a father voluntarily 
pays a mortgage on his daughter’s lands for her bene- 
fit, and takes an assignment in blank of the mortgage 
and note thereby secured, to hold for her benefit, and 
keeps them in his possession until his death: Held, 
that such payment will be deemed an advancement 
out of his estate to her. — JOHNSON V. EATON, Kan., 38 
Pac. Rep. 597. 

5. APPEAL—Presumptions—Record. — Where the bill 
of exceptions does not purport to set out ull the evi- 
dence, it will be presumed that there was other evi- 





dence sufficient to support the judgment appealed 
from.—GARNER V. ULLMAN, Ala., 13 South. Rep. 382. 

6. APPELLATE JURISDICTION — Attachment. — Where 
an attachment is levied on land, and third parties 
intervene, alleging that the defendant has no leviable 
interest in the land, the issue on the intervention 
involves a freehold, within the meaning of the statute 
allowing appeals directly to the Supreme Courts in 
cases involving a freehold.—_DUCKER V. WEAR & Boo- 
GHER Dry Goons Co., Ill., 34 N. E. Rep. 562. 

7. ATTACHMENT.—The condition on which the prop- 
erty attached is released, and delivered to the defend- 
ant, is that he should appear by attorney or in person, 
and that he should furnish security judicatum solvi.— 
WILLIAMS V. GILKERSON-SLOSS COMMISSION CO., La., 
13 South. Rep. 394. 

8. ATTACHMENT — Aciion on Bond. — The fact that 
defendant in attachment executed and delivered to the 
sheriff holding the attached property a redelivery 
bond, conditioned upon the return of the property or 
its value in case plaintiff obtained judgment as pro- 
vided by Code, § 154, does not operate as a discharge of 
the attachment or a waiver of the right of action on 
the undertaking therefor. — DRAKE V. SWORTS, Oreg., 
33 Pac. Rep. 563. : 

9. ATTACHMENT — Property of Lessee. — Defendants, 
as directors of an insolvent flour manufacturing com- 
pany, leased the property of the corporation to 
themselves as individuals, and as such purchased 
wheat to be manufactured into flour: Held that, 
though defendants are liableto account to the creditors 
of the corporation for the profits under the lease, 
neither the wheat thus purchased nor the flour into 
which it was manufactured is subject to attachment by 
such creditor as the property of the corporation.— 
HUTCHINSON V. BIDWELL, Oreg., 33 Pac. Rep. 560. 

10. ATTORNEY AND CLIENT — Contract. — Where the 
president of a corporation, who is authorized to make 
contracts for it, employs attorneys to render services 
inan action to which he is a party, and in which the 
corporation is also interested, and the interests of 
both are fully disclosed to such attorneys, and nothing 
is said as to who is to be liable for such services, both 
the president and the corporation are liable.—HUMES 
Vv. DECATUR LAND IMPROVEMENT & FURNACE CO., Ala., 
13 South. Rep. 368. 


1l. BANKS AND BANKING—Loans—Fraud of Officer.— 
The vice-president of the Fidelity National Bank wrote 
a letter to the Chemical National Bank, signed by 
himself as vice-president, requesting a loan upona 
certain certificate of deposit, and certain bills receiv- 
able, as collateral. The Chemical Bank made the 
loan, crediting the Fidelity Bank with the amount, and 
so notified the cashier. The amount was thereupon 
placed tothe vice-president’s credit by his order, and 
was used by him sothat the bank received no benefit 
therefrom. The certificate of deposit was false, and 
the notes deposited as collateral were obtained by him 
for the purpose of raising money for his personal use: 
Held that, as the Chemical Bank dealt with him solely 
in his official capacity, the Fidelity Bank is estopped 
to deny that the loan was made to it, and for its benefit» 
and it is liable for its repayment. — STEWART V. ARM- 
STRONG, U.S. C. C. (Ohio), 56 Fed. Rep. 167. 


12, CARRIERS—Passengers.—Where a person who gets 
on an express car without having purchased a ticket, 
and remains thereon, in violation of the company’s 
rules, is ejected from the train, and he afterwards re- 
enters it, and is carried tohis destination,he receives 
the full benefit of the contract of carriage, if it was a 
valid one.—CHICAGO & E. R. Co. Vv. OLSEN, Ind., 34N. 
E. Rep. 531. 


13, CARRIERS—Shipments—Delay.—The bills of lading 
being silent as tothetime within which delivery was 
to be made at New York and Philadelphia, the law 
presumes it was to be done in a reasonable time, and 
parol evidence is not admissible to negative this pre- 
sumption by showing that a definite and specific time 
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was agreed upon either expressly or by implication.— 
CENTRAL RAILROAR & BANKING CO. V. HASSELKUS, Ga., 
178. E. Rep. 838. 

14. CHATTEL MORTGAGE — Description. — Where the 
property is described in a chattel mortgage as ‘100,000 
feet of good, merchantable lumber, then and there 
being upon the lumber yard of the E Lumber Co., 
upon what is known as‘G Creek,’ in U county, Oregon, 
the said lumber being piled and ricked thereon in 
the usual manner, the said lumber then and there 
consisting of general common lumber,” etc., the 
description is sufficient.—SOMMER V. ISLAND CITY MER- 
CANTILE & MILLING CO., Oreg., 33 Pac. Rep. 559. 

15. CHATTEL MORTGAGES. — Where the mortgagor is 
permitted to retain possession of a stock of mortgaged 
goods, and sell the same in the regular course of trade, 
without any agreement or understanding as to what 
shall be done with the proceeds, the chattel mortgage 
is void as against attaching creditors, although itis 
given to secure an actual existing indebtness, and is 
properly filed for record. — LORIE Vv. ADAMS, Kan., 83 
Pac. Rep. 599. 

16. CHATTEL MORTGAGES — Record — Possession.—# 
chattel mortgage, not filed for record, upon persona: 
+ property not delivered to the mortgagee, is invalid; 
but if the mortgagee records the mortgage, and takes 
possession of the property, with the consent of the 
mortgagor, before any other right or lien attaches, it 
willcure the invalidity, and makethe mortgage lien 
effective, as against all general creditors, and those 
who subsequently acquire a lien or specific interest in 
the property. — WM. B. GRIMES DRY Goops Co. Vv. 
MCKEE, Kan., 33 Pac. Rep. 594. 

17. CONFLICT OF Laws—Insolvency.—H, an insolvent 
in Massachusetts, gave a mortgage toa debtor resident 
therein on lands in Maine. The firm of which he was @ 
member went into voluntary insolvency, and H was 
declared an insolvent in Maine. The same assignee 
was appointed in both States: Held, that the title of 
the assignee to the land in Maine must be determined 
by the law ofthat State, and, asthe mortgage was 
valid against the assignee in Maine, it cannot be 
avoided by him as assignee in Massachusetts, though 
void by the laws of such State.—CHIPMAN V. PEABODY, 
Mass., 34 N. E. Rep. 563. 


18. CONSPIRACY—Pleading. — Before persons can be 
held to answer inthe Federal Courts for conspiracy, 
they must be charged with combining and conspiring 
to effect a purpose expressly forbidden by some statute 
of the United States, or with doing some act in further- 
ing the conspiracy, which is expressly forbidden by a 
law of the United States; and where a petition claims 
damages for an alleged conspiracy to disbar plaintiff 
from practicing law in the State Courts because he has 
filed a bill in a Federal Court charging defendants with 
misconduct and corruption in certain litigation pend- 
ing in a State Court, no cause of action is made out.— 
GREEN V. RoGERS, U. 8. C. C. (Colo.), 56 Fed. Rep. 220. 


19. ConTRACT—Damages.—Where plaintiff sr greed to 
furnish defendant with machinery for manufacturing 
ice, knowing that defendant had agreed to deliver 
1,000 tons of the ice, when manufactured, at $9 per ton, 
and that the cost of production would be $1.50 per ton, 
he is liable to defendant for the loss, when, from fail- 
ure to furnish the machinery in time, he is compelled 
to procure the ice to complete his contract at great 
expense.—ALAMO MILLS Co. Vv. HERCULES IRON WORKS, 
Tex., 228. W. Rep. 1097. 


20. ConTRACTS—Action on—3enefits. —Ifone party, 
without the fault of the other, fails to perform his side 
of the contract in such a manner as to enable him to 
sue upon it, still, if the other party has derived a bene- 
fit from the part performed, it would be unjust to al- 
low him to retain that without paying anything. The 
law, therefore, generally implies a promise on his 
part to pay such a remuneration as the benefit con- 
ferred upon him is reasonably worth, less any damage 
that may have been sustained by reason of the partial 





non-fulfillment of the contract. — SCHOOL DIsT. Vv 
LunND, Kan., 33 Pac. Rep 595. 

21. ConTRACTS—Interpretation—Court Room—Harm- 
less Error.—A contract to furnish a certain number of 
“‘car loads” of whitewood is not void for uncertainty 
because acar load varies from 35,000 to 60,000 feet.— 
INDIANAPOLIS CABINET CO. V. HERRMANN, Ind. 34N. E. 
Rep. 579. 

22. CREDITORS’ BILL—Suits of Debts.—In an action 
under Sanb. & B. St. § 3029, in the nature of a creditor’s 
suit to enforce a judgment against a non-resident, the 
situs of debts due the latter and evidenced by notes 
and mortgages will be considered as at the domicile 
ofthe resident debtors owing them.—BraGe V. GaY- 
NOR, Wis., 55 N. W. Rep. 919. 

23. CORONER’S INQUEST— The word ‘‘viewing,” as 
found in section 7, ch. 28, Comp. St., means something 
more than looking, seeing, beholding. It means in- 
spection and investigation; an inquiry by a coroner 
and a jury.— LANCASTER COUNTY V. HOLYOKE, Neb., 
55 N. W. Rep. 950. 

24. CORPORATION—Execution of Bond.—While an ap- 
peal or writ of error is pending, whether prosecuted 
under a cost or supersedeas bond, the judgment is de- 
prived of that finality necessary to make it admissible 
in evidence, or the basis of a plea in bar, in support 
ofthe right or defense declared by it. Where a cor- 
poration executes a bond for a writ of error in a cer- 
tain action pending an appeal by it to the court of 
civil appeals from a decree in another action, declar- 
ing its charter forfeited, such bond is not void for 
want of authority of such corporation to make it; 
and the subsequent affirmance of such decree would 
not affect the rights of the parties, if disso!ution by de- 
cree of court would deprive it of power to execute 
bonds forthe protection of those interested in its as- 
sets.—_TEXA8 TRUNK R. CO. V. JACKSON, Tex., 228. W. 
Rep. 1030. 

25. CouRTS—State and Federal—Conflicting Jurisdic- 
tion.—A creditors’ bill was filed in the United States 
Circuit Court, the ordinary rule to show cause was is- 
sued, with a restraining order, and a temporary re- 
ceiver was appointed. At the return day of the rule 
defendants showed that a similar proceeding had been 
theretofore begun in the State court, and jurisdiction 
duly acquired: Held that, as the proceedings had in 
the federal court were merely preliminary and ez parte, 
no further action would be taken therein until the 
course of the State court had been developed.—How- 
LEfT Vv. CENTRAL CAROLINA LAND & IMP. Co., U. 8. C. 
C. (S, Car.), 56 Fed. Rep. 161. 

26. COVENANT IN DEED—Easement.—The owner ofa 
block of 12 lots conveyed one of them by deed which 
contained a covenant that the seller would sell the re- 
maining lots to parties who would ‘‘cause to be erected 
single dwellings only on each lot:” Held, that such 
covenant inured tothe benefit of all subsequent pur- 
chasers of the remaining lots, and created an ease- 
ment in their favor.—HUTCHINSON V. ULRICH, LIL, 34 
N. E. Rep. 556. 


27. CRIMINAL EVIDENCE—Experiments with Pistol.— 
Refusal to permit the defense, ona trial for murder, to 
experiment with pistol and catridges found on defend- 
ant, forthe purpose of showing that a ball fromthe 
pistol would penetrate further into the wood-work of 
the room where deceased was shot than the ball from 
the pistol probably used, is not erroneous, where the 
conditions as to position, distance, etc., are not shown 
to be the same.—STATE Vv. FLETCHER, Oreg., 33 Pac. 
Rep. 575. 


28. CRIMINAL EVIDENCE — Homicide.— In a murder 
trial, evidence that a dog trained to follow the tracks 
of a human being was shortly after the homicide put 
on what appeared to be the tracks of the guilty person, 
and followed them to defendant's house, where de- 
fendant was shown to have been the night after the 
killing, is admissible.—HODGE V. STATE, Ala., 13 South. 
Rep. 385. 
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29. CRIMINAL LAw-—-Accused as Witness.—In case an 
accused person avails himself of the grace of the 
special statute authorizing him to testify in his own 
behalf, he occupies the dual position of witness and 
accused; and his credibility as a witness may be at- 
tacked by interrogating him in reference to his having 
been previously prosecuted or criminally punished, 
and his character indirectly involved. — STATE V. 
ALEXIS, La., 138 South. Rep. 3894. 

80. CRIMINAL LAW — Justifiable Homicide — Jury. — 
When two parties have had a difficulty, if one of them 
quits the combat, and retreats in good faith, and is 
pursued by the other; who continues to follow him up 
with violence and hostility, and should it become ab- 
solutely necessary for the one retreating to turn and 
kill his pursuer in order to save his own life, he is 
justifiable, whether he was the aggressor in the begin- 
ning of the difficulty or not.—STATE V. THOMPSON, La., 
13 South. Rep. 392. 

81. CRIMINAL Law—Sentences.—Under Mills’ Ann. St. 
§ 3453, providing that when any convict shall have 
been committed under several convictions, with separ- 
ate sentences, they shall be construed as one con- 
tinuous sentence, said section having been passed as 
part of Gen. Laws 1877, p. 684, providing for a deduc- 
tion from sentence for good behavior, the deduction to 
increase one month per year until it amouuts to six 
months a year,a sentence may be imposed to com- 
mence inthe future at the expiration of another sen- 
tence.—IN RE PACKER, Colo., 33 Pac. Rep. 578. 

32. CRIMINAL LAW—Swindling.—On a trial for swind- 
ling, evidence is competent that defendant, on being 
threatened with prosecution, with the hope of postpon- 
ing investigation into his conduct, drew a draft in set- 
tlement, forthe amount he was charged with obtaining, 
on a bank with which he falsely alleged he carried an 
account.—NEWBERRY V. STATE, Tex., 22 S. W. Rep. 
1041. 

33. CRIMINAL PRACTICE—Forgery.— Rev. St. 1889, §§ 
3633, 3634, provide that every person who shall sell, for 
any consideration, any falsely-made draft, purporting 
to be issued by any incorporated bank, knowing the 
same to be falsely made, with intent to have the same 
passed, shall be guilty of forgery: Held, that an in- 
dictment drawn under these sections, alleging that de- 
fendant did falsely, fraudulently, and feloniously sell, 
for the consideration of $2,010, as true, acertain falsely- 
made draft, purporting to be issued by the B bank duly 
incorporated, well knowing the same to be falsely 
made, with intent to have the same passed, is good on 
demurrer; no allegation being necessary that the sell- 
ing was done with a felonious intent to have the draft 
passed.—STATE V. TAYLOR, Mo., 22S. W. Rep. 1103. 


34. CRIMINAL TRIAL—Burglary—Accomplice—Witness. 
—Where a person is tried and convicted of burglary, 
he is a competent witness for the State on the trial of 
another defendant, jointly indicted with-him for the 
same offense.—STATE V. MINOR, Mo., 22 S. W. Rep. 1085. 

85. CRIMINAL TRIAL.—Witnesses—Impeachment.—An 
accused person, who testifies in his own behalf, is sub- 
ject to impeachment, as other witnesses, by evidence 
of previous contradictory statements, on a proper 
predicate therefor.—Hicks Vv. STATE, Ala., 13 South. 
Rep. 375. 

36. DEATH BY WRONGFUL ACT—Conflict of Laws.—No 
action can be maintained against a railroad company, 
under the statutes of this State, for injuries to one of 
its employees, inflicted in the Indian Territory, and re- 
sulting in death, though both the deceased and his 
fellow-servant who caused the injury were employed 
inthis State, and though the railroad company was 
chartered within the State, and operates its road by 
orders issued from offices located here.—BELT V. GULF. 
Cc. &S. F. Ry. Co., Tex., 228. W. Rep. 1062. 


37. DEED—Boundaries.—Calls in a deed, fixing the 
boundaries of the estate conveyed by land of adjoining 
owners will prevail over other calls, describing the es- 
tate by distances.—SMITH V. CATLIN LAND & IMP, CO., 
Mo., 228. W. Rep. 1083. 





38. DEEDS—Delivery.—A grantor, in the presence of 
his son D, handed to his wife the deed, saying: ‘‘Here 
is D’s deed. I want youto take it, and take care of it 
forhim:” Held that, the wife having taken possession 
of it, there was a valid delivery,though she did not 
give ittothe grantee till after the grantor’s death.— 
WHITE VY. POLLOCK, Mo., 228. W. Rep. 1077. 

39. EMINENT DOMAIN—Evidence.—In a proceeding by 
a railroad company to condemn land for its right of 
way, evidence ofthe prices paid by the company for 
other land along its right of way is incompetent as 
evidence of value, since such forced sales are not evi- 
dence of the real market value.—PEORIA GAS-LIGHT & 
COKE CO. V. PEORIA TERMINAL Ry. CoO., Ill., 34 N. E. 
Rep. 550. 

40. Equiry—Rescinding Conveyances.— Where, after 
a father has conveyed his farm toa son in considera- 
tion of agreement for support thereon during life, 
and the payment of certain advances to other chil- 
dren, the son conveys the same to another, who 
agrees to perform the agreement on the part of the 
son, the conveyance to the son is forfeited, and the 
father is entitled to recover the farm, as the obliga- 
tion of the son is personal, and cannot be performed 
by another.—THOMAS V. THOMAS, Oreg., 33 Pac. Rep. 
565. 

41. EVIDENCE—Declarations.—A declaration, to bea 
part of the res geste, need not necessarily be coincident 
in point of time with the main fact proved; it is enough 
that the two are so clearly connected that the declara- 
tion can, in the ordinary course of affairs, be said to be 
a spontaneous explanation of the real cause.—MIs- 
SOURI Pac. Ry. Co. Vv. BAIER, Neb., 55 N. W. Rep. 913. 

42. EVIDENCE—Parol Evidence—Assignment for Ben- 
efit of Creditors.—Parol evidence is admissible, under 
the law of Arkansas, to show whether an instrument 
is an assignment for the benefit of creditors, or a chat- 
tel mortgage.—-APOLLOS V. STANIFORTH, Tex., 22S. W 
Rep. 1058. 

43. EXECUTION—Levy—Description.—A levy on ‘‘all 
the right, title,and interestof defendant in and to 
league of No. 6, Galveston county, originally granted 
to B,and known as the ‘Virginia Point League,’ suffi- 
ciently identifies the interest levied upon as an undi- 
vided half interest in 11-24 of the league lying west and 
south of the G. H.—SMITH V. CROSBY, Tex., 22 S. W. 
Rep. 1042. 

44. EXECUTOR—Personal and Representative Liabil- 
ity.—A count in a declaration showing thatthe defend- 
ant is indebted to the plaintiff on a promissory note 
made by him as the executor of M E L exhibits a 
personal, and not a representative, liability.—HEL- 
LIER V. LORD, N. J., 26 Atl. Rep. 986. 

45. EXTRADITION. — A fugitive from justice, who, 
pending extradition, commits an offense against the 
laws of the State of asylum, must answer for such of- 
tense before surrender to the State demanding extra- 
dition.—HoBBs Vv. STATE, Tex., 22S. W. Rep. 1035. 

46. FRAUDULENT CONVEYANCE—Trust Deed—Parties. 
—An action to set aside a trust deed giving preference 
to creditors as fraudulent cannot be maintained with- 
out making the beneficiaries parties.—S1Imon v. ELLI- 
SON, Va., 17S. E. Rep. 836. 


47. GARNISHMENT —‘Exemptions—Attorneys’ Fees.— 
Money due an attorney for legal services is not exempt 
from garnishment, under Const. art. 16, § 28, providing 
that ‘‘current wages for personal services” shall be ex- 
empt nor under Rev. St. art. 218, to the same effect.— 
First NAT. BANK OF CLEBURNE V. GRAHAM, TEX., 2258. 
W. Rep. 1101. 

1101, 

48. GARNISHMENT OF FIRM—Judgment.—Where an af- 
fidavit for garnishment is against two persons asa 
firm, and each answers, denying liability as a firm or 
individually, and the answers are controverted, the 
court, on sufficient evidence, can render judgment 
against one of the garnishees for an individual debt.— 
FIRST NAT. BANK V. GRAHAM, Tex., 22S. W. Rep. 1102. 
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49. HOMESTEAD—Execution Sale.—The purchaser of a 
homestead, though not in possession, may enjoin a 
sale thereof on an. execution issued on a judgment 
rendered against the grantor while he owned and occu- 
pied the premises.—SMITH V, ZIMMERMAN, Wis., 55 N. 
W. Rep. 956. 

50. INJUNCTION — Cancellation of Bonds.—A bill in 
equity,in which an injunction is sought against nu- 
merous respondents, in a case where the rights of all 
depend upon identically the same question, both of law 
and fact, may be sustained upon the ground of the in- 
herent jurisdiction of equity to interpose for the pur- 
pose of preventing a multiplicity of suits.—FARMING- 
TON VILLAGE CORP. V. SANDY RIVER NAT. BANK, Me., 26 
Atl. Rep. 965. 

51. INSURANCE—Conditions of Policy.—A clause in a 
policy of fire insurance, that ‘tit is a condition of this 
insurance that the following improvements shall be 
completed within sixty days of date hereof, or policy 
will be null and void,” does not render the policy ab- 
solutely void at the end of 60 days, upon failure to 
make the required improvements.—MANUFACTURES’ & 
MERCHANTS’ Mot. INS. CO. V. ARMSTRONG, Ill., 34 N. E. 
Rep. 553. 

,52. INSURANCE—Live Stock—Warranties.—An insur - 
ance policy on a stallion provided that the policy was 
issued on the ‘‘warranties made in the application,” 
and also provided that ‘‘this policy shall be void if any 
material fact or circumstance stated in writing has not 
been fairly represented.” In the application the as- 
sured expressly stated, ‘‘I warrant the above answers 
to each of the foregoing questions to be true,” and yet 
stipulated that he had “in nowise misrepresented or 
concealed any fact concerning said stock:” Held, that 
statements in the application as to the value of the 
Stallion, service fee, number of mares served during 
the season, and the number of colts obtained, would 
be construed as representations, the rule being against 
the construction of contradictory provisions so as to 
impose a warranty on the assured.—INDIANA FARMERS’ 
LIVE STocK Ins. CO. V. RUNDELL, Ind., 34N. E. Rep. 
588. 

58. INTOXICATING LIQUORS — Information — Verifica- 
tion.—Tbe sufficiency of affidavits taken before the 
county attorney under the provisions of the prohibi- 
tory liquor law and the verification of the information 
becomes inimaterial where the defendant voluntarily 
gives a recognizance, and obtains a discharge from 
custody.—STATE V. ELLVIN, Kan., 33 Pac. Rep. 547. 

54. IRRIGATION—Priority of Appropriation.—In an ac- 
tion to enjoin defendant from diverting the water of a 
certain creek it appeared that he settled on his land in 
1870, and built a dam in the creek, dug a ditch, and 
conducted water to a garden of about two acres in 1871; 
and that he obtained a patent for the land in 1880. One 
of plaintiffs homesteaded land in 1871, completed a 
ditch from a point on the creek three miles above de- 
fendant’s dam in1873,.and obtained a patent for 
his land in 1876. The other plaintiff acquired land by 
pre-emption and patent in 1882, and alsoa half inter- 
est in his coplaintiff’s ditch: Held, that defendant’s 
appropriation was prior to plaintiffs’ to the extent of 
sufficient water for irrigating his homestead.—COLE v. 
LOGAN, Oreg., 33 Pac. Rep. 568. 


55. JUDGMENT—Vacating—Coverture.—Under Code, § 
2835, providing that ‘‘no judgment can he arrested, 
annulled, or set aside, for any matter not previously 
objected to, if the complaint contains a substantial 
cause of action,” a default judgment on a note will not 
be set aside merely because defendant was under cover- 
ture when she madethe note.—MARION V. REGENSTIEN, 
Ala., 18 South. Rep. 384. . 


56. JUDGMENT BY DEFAULT.—Under Rev. St. 1881, § 396, 
providing that the court shall relieve a party froma 
judgment taken against him through mistake or ex- 
cusable neglect on complaint or motion filed within 
two years, a written complaint or motion must be filed, 


in order to obtain the relief.—OHIO FALLS CAR CO. V. 
SWEET & CLARK CO., Ind., 34 N. E. Rep. 533. 





57. JUDGMENT BY DEFAULT.—An omission to fill the 
blank showing the day of the month on which a judg- 
ment by default was rendered does not make a com- 
plaint to vacate a judgment bad, since, when the month 
is given, the court will take judicial notice of the term 
when the judgment was rendered.—DURRE V. BROWN, 
Ind., 34 N. E. Rep. 577. 

58. LANDLORD AND TENANT—Title.—The general rule 
is that in actions for rent the tenant will not be per- 
mitted to question or impeach the landlord’s title so 


‘long as he holds the possession originally derived from 


him; but this principle does not forbid the tenant from 
showing, by way of defense in such cases, that the 
landlord’s title has expired, or has been terminated 
or extinguished by his own act or by operation of law. 
The tenant cannot dispute tbe title of the landlord so 
long as it remains as it was at the time the tenancy com- 
menced ; but he may show that the title under which 
he entered has expired or been extinguished.—ROBERT- 
SON V. BIDDELL, Fla.,13 South. Rep. 858. 

59. LANDLORD AND TENANT—Trover against Tenant.— 
A landlord may bring trover against his tenant, during 
the tenancy, for the value of wood into which trees 
wrongfully severed from the premises by the tenant 
have been converted.—BROOKS V. RODGERS, Ala., 
13 South. Rep. 386. 

60. LIMITATION OF ACTIONS—Death by Wrongful Act. 
—The statute of limitations begins to run against the 
statutory right of action for an injury resulting in 
death only at the time the death occurs, although that 
event takes place long after the time of receiving the 
injury.—NESTELLE V. NORTHERN PAC. R. Co., U.8.C. 
C. (Wash.), 56 Fed. Rep. 261. 

61. LIMITATION OF ACTIONS — Demand.—Defendant’s 
father was exccutor of a will which bequeathed a cer- 
tain sum to plaintiffs, and he and defendant were co- 
executors of another will. The father mingled the 
funds coming into his hands under the two wills, aid 
invested them in land. At his death the defendant, as 
surviving executor under the latter will, sold the land, 
and took two mortgages on it—one to himself, as exec- 
utor, and the other (for the amount of the fund due 
plaintiffs) to himself, as trustee,—and he recorded the 
latter mortgage after the other. He afterwards fore- 
closed the first mortgage, and had the land bid in for 
his benefit: Held, that a right of action against de- 
fendant for the fund did not accrue to plaintiffs, nor 
did the statute begin to run, until they made a demand 
upon him for it.—DAVENPORT V. PRINCE, U. 8. C. C. (N. 
Y.), 56 Fed. Rep. 186. 

62. MASTER AND SERVANT — Assumption of Risk.— 
Plaintiff was loading ties on a car. The usual 
method was by blocking them as he knew. When the 
car was nearly loaded, defendant’s foreman told the 
men to hurry up, and load them one on another. When 
the car was nearly filled, the ties which were not 
blocked fell over on plaintiff: Held that, if the risk 
was increased, plaintiff knew of it, it being open to 
common observation, and assumed it.—BROWN V. 
OREGON LUMBER CO., Oreg., 33 Pac. Rep. 557. 

63 MASTER AND SERVANT—Fellow-servants.—A yard 
clerk or car clerk in a railroad freight station, whose 
duty required him to go into the yard forthe purpose 
of getting a record of the seals ofthe cars which each 
train left or was to take away, was injured by the 
backing down upon him of part of a freight train in 
control of the engineer andtrain hands: Held, that 
the injury was caused by fellow-servants, and the 
company was not liable.—NEW YORK & N. E. R. Co. v. 
Hype, U.S.C. C. of App., 56 Fed. Rep. 188. 

64. MASTER AND SERVANT—Injury to Employee.—In 
an action against a lumber company for personal in- 
juries, it appeared that plaintiff had been employed as 
a common laborer; that he was engaged, under de- 
fendant’s direction, in feeding a circular saw; that, 
from unskilled feeding, a piece of board was thrown 
against plaintiff, causing the injuries complained of. 


Plaintiff testified that he had but little knowledge of 
the machine, and no experience in the work required. 
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He was not warned as to the dangers of the work, nor 
instructed how to feed the machine, so as to avoid 
them: Held, that defendant was liable for the injuries 
complained of.—ARIZONA LUMBER & TIMBER CO. V. 
MOONEY, Ariz., 33 Pac. Rep. 591. 

65. MECHANIC’s LIEN—Rights of Vendor.—The vendor 
in an executory contract forthe sale of land will sub- 
ject his rights in the property to be conveyed to a me- 
chanic’s lien by directly, though in conjunction with 
the vendee, contracting for those improvements for 
the construction of which such mechanic’s lien fs 
sought to be enforced.—PICKENS V. PLATTSMOUTH IN- 
VESTMENT CO., Neb., 55 N. W. Rep. 947. 

66. MECHANICS’ LIENS—Leasehold.—The interest of a 
purchaser under a contract providing for forfeiture on 
default in payment is not a “leasehold,” within El- 
liott’s Supp. § 1706, relative to mechanics’ liens, pro- 
viding that, where the owner has only a leasehold in- 
terest, the lien, so faras concerns the building erected 
by the lienholder, is not impaired by the forfeiture of 
the lease for rent.—DAvVis Vv. ELLIOTT, Ind., 34N. E. 
Rep. 591. 

67. MORTGAGE FORECLOSURE—Defenses.—A mortgage 
or conveyance of land, in good faith, for a fair con- 
sideration, made by an insane person to one who has 
no notice ofthe insanity, and before any finding of 
lunacy, will not necessarily be annulled by a mere 
showing of incapacity; but, before the mortgage or 
conveyance is set aside, the equitable rights of the 
mortgagee or grantee will be protected. The admis- 
sion of hearsay testimony as to the insanity of a party 
to acontract sought to be annulled is reversible error. 
—MEYERS V. KNABE, Kan., 33 Pac. Rep. 602. 

68. MORTGAGE—Dower—When Suit for does not Sur- 
vive to Administrator of Widow.—Whtre the wife joins 
with her husband in the execution of a mortgage upon 
land in which she had an inchoate right of dower, and 
in such mortgage releases her dower therein, such re- 
lease is not absolute, but is conditional only; and un- 
der section 3, p. 765,McClel. Dig. (section 1898, Rev. St.) 
she cannot be divested of her right by means of such 
conditional release thereof in such mortgage except in 
the same way that the absolute fee of the husband 
could be divested by means of such mortgage, viz.: by 
sale under decree of foreclosure thereof.—ROAN v. 
HOLMES, Fla., 13 South. Rep. 339. 

69. MORTGAGE—Foreclosure.—In an action to fore- 
close a mortgage on a steamer a receiver was appointed 
for defendant corporation, and subsequently on a 
showing that the steamer was deteriorating in value, 
the receiver Was authorized to sell the vessel, which 
be did. The sale was confirmed, judgment was given 
forthe amount of the mortgage, and execution awarded 
against defendant corporation for the deficiency: 
Held, that a personal judgment for the deficiency was 
properly entered, though Code, § 726, provides in terms 
for such judgment only ‘‘if it appears from the sheriff’s 
return that the proceeds are insufficient.”—ToOBY Vv. 
OREGON Pac. R. Co., Cal., 33 Pac. Rep. 550. p 

70. MORTGAGES — Foreclosure — Parties.—While an 
administrator of a deceased mortgagor is not a neces- 
sary party to a suit forthe foreclosure of a mortgage 
on the land of his intestate, he is a proper party.— 
UNITED SECURITY LIFE INS. & TRUST CO. V. VANDE- 
GRIFT’S ADM’R, N. J., 26 Atl. Rep. 985. 


71. MORTGAGES—Foreclosure.—In a foreclosure suit 
only the rights and interests under the mortgage and 
subsequent to it can be determined, and a third person 
who claims a paramount and independent title is not a 
proper party to the suit.—CALIFORNIA SAFE- DEPOSIT & 
TRUST Co. V. CHENEY ELECTRIC LIGHT, TELEPHONE & 
POWER Co., U. 8. D. C. (Wash.), 56 Fed. Rep. 257. 


72. MUNICIPAL CORPORATION—Changing Street Grade. 
—An abutting owner is entitled to damages for change 
of street grade, though it had never before been estab- 

ished, and though itis made in improving the street 
and placing it on a proper grade.—CITY OF FT. WORTH 
Vv. HowaRD, Tex., 228. W. Rep. 1059. 





73. MUNICIPAL CORPORATION—Election Contest.—Gen, 
St. p. 987, § 3365, provides that the corporate authority 
of cities shall be vested in ‘‘a mayor and a board of 
aldermen, to be denominated the ‘city council.’” See- 
tion 3369 provides that the council *‘shall be judges of 
the election returns and qualification of their own 
members,” etc.: Held, that jurisdiction to determine 
contests for the office of mayor of a city of the second 
class is conferred on the city council.—Boora y. 
County CouRT, Colo., 33 Pac. Rep. 881. 

74. MUNICIPAL CORPORATIONS — Negotiable Bonds— 
Authority.—Act Neb. Feb. 15, 1869, § 30, provides that 
“any school district shall have power and authority to 
borrow money to pay for the sites of school houses, and 
to erect buildings thereon, and to furnish the same, by 
a vote of a majority of the qualified voters.” Act Feb. 27, 
1873, §§ 1,3, provides for the registering of all ‘‘school- 
district bonds voted and issued pursuant to” such act 
of 1869: Held, that these sections do not confer au- 
thority to issue negotiable securities, and such securi- 
ties issued by school districts are void even in the 
hands of an innocent purchaser.—ASHUELOT NAT. BANK 
OF KEENE V. SCHOOL DIST. NO. 7, VALLEY COUNTY, U. 
8. C. C. of App., 56 Fed. Rep. 197. 

75.: MUNICIPAL CORPORATIONS — Ordinance Prohibit- 
ing Variety Show.—The city charter of Houston, pro- 
viding that, “the city council shall have power to pro- 
hibit and punish keepers and inmates of bawdy- houses 
and variety shows, and to segregate and regulate the 
same, and determine such inmates and keepers to be 
vagrants,” does not authorize an ordinance declaring 
any place a variety show where persons engage in 
music, dancing, or plays, and liquor is sold, offered, or 
given to any person there present, and punishing the 
keeping of such show by fine.—EX PARTE BELL, Tex., 
22S. W. Rep. 1040. 

76. MUNICIPAL CORPORATIONS — Water Rates—Ordi 
nance.—Under Act April 15, 1873, authorizing municipa) 
authorities to construct and maintain water- works, and 
to collect from the inhabitants such rates for the use 
of water supplied as to such authorities shal’ seem 
expedient, a city may levy water rates thut will yield a 
revenue in excess of the cost of operating the water- 
works, even though they were originally constructed 
by the city forthe purpose of supplying water for it- 
self and its inhabitants, and not for purposes of profit. 
—WAGNER V. CITY OF ROCK ISLAND, II1.,34N. E. Rep. 
545. 

77. NATIONAL BANKS—Embezzlement—Indictment.— 
An indictment against the president of a national bank 
for misapplication of its funds alleged that he “unlaw- 
fully and willfully, and with intent toinjure and de- 
fraud the said association for the use, benefit, and ad- 
vantage of himself, did misapply certain of the money 
and funds of said association, which hethen andthere, 
with the intent aforesaid, paid and caused to be paid” 
to certain persons named: Held, thatthe indictment 
was bad for failure to allege the facts that made such 
payment unlawful or criminal.—UNITED STATES V. 
Eno, U. S.C. C. (N. Y.), 56 Fed. Rep. 218. 

78. NEGOTIABLE INSTRUMENT — Consideration —In an 
action against the principal and sureties on a note, the 
separate answer of one of the sureties that he executed 
the note without any consideration moving to him is 
bad, it making no difference who received the benefit 
thereof.—WHEELER V. BARR, Ind., 34 N. E Rep. 591. 


79. NEGOTIABLE INSTRUMENT — Indorser.—‘‘To take 
care of” matured paper construed as meaning to take 
it up by payment or renewal, or to secure an extension 
of the time of payment.—YALE v. WATSON, Minn., 55N. 
W. Rep. 957. 


80. NEGOTIABLE INSTRUMENTS—Collateral Agreement. 
—Defendant agreed in writing, with other stockholders 
of acorporation, “to donate the company our notes 
for thesame amount as we now hold shares in said 
company, provided that shareholders now holding the 
paper of the company will donate as much paper a5 
they hold sharesin the company.” Defendant gave 
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his note, but the agreement was not complied with by 
some ofthe other parties thereto: Held, in an action 
on defendant’s note by an indorsee having knowledge 
of the agreement under which it was given, that the 
two instruments should be construed together as one 
contract.—TRADERS’ NAT. BANK V. SMITH, Tex., ‘22 8. 
W. Rep. 1056. 

81. NEGOTIABLE INSTRUMENTS—Foreign Corporations. 
—The defense that the payee of negotiable notes given 
in Pennsylvania was a foreign corporation which had 
failed to comply with the conditiofis prescribed by 
statute to entitle itto do business therein, and that 
the contract under which they were given was in vio- 
lation of that statute, is not available against one who 
paid value for the notes before maturity, and had no 
notice of the illegality infecting them.—CITY BANK OF 
HARTFORD V. PRESS Co., U. S.C. C. (Penn.), 56 Fed. 
Rep. 260. 


82. NOVATION—Assumption of Purchase-money Note. 
—Where a purchaser of land covenants with the vendor 
to assume and pay a note given by his vendor to his 
grantor, the latter can sue the purchaser at law on the 
covenant, though not a party to the conveyance. 
—NORTH ALABAMA DEVELOPMENT CO. V. SHORT, Ala., 
13 South. Rep. 385. 

83. OFFICE AND OFFICERS— Usurpation of Office.— 
Under a statute providing that if judgment, on the 
trial of the right of a person to an office, be rendered 
in his favor, he may recover the damages sustained by 
the userpation thereof by defendant, such damages 
may be recovered where a city office was taken from 
plaintiff, and given to defendant under a void act of 
the legislature.—BRAVIN V. MAYOR, ETC., Ariz., 33 Pac. 
Rep. 589. 

84. PARTY-WALLS — Openings for Windows. — The 
owner of land, in building a party-wall, partly on his 
own land, and partly on that of an adjoining owner, 
has no right, against objections tothe adjoining 
owner, to leave openings for windows therein, to be 
used until such time as the adjoining owner shall build. 
—NORMILE V. GILL, Mass., 34 N. E. Rep. 543. 

85. PUBLIC LanD—County School Lands.—A married 
man, in possession of county school lands at the time 
of its sale, isan actual settler, and entitled to the prior 
right of purchase, under Const. art. 7, § 6, and the 
fact that he had agreed to assign this right before the 
sale does not affect it. This right is not confirmed to 
settlers who have no other land.—BESsT V. BAKER, Tex., 
22S. W. Rep. 1067. 

8. PUBLIC Lanp—County School Lands.— Where an 
actual settler on county school land has made a tender 
of the purchase price, as prescribed by the county, he 
has an interest in the land which is capable of trans- 
fer.—Woop v. WESSON, Tex., 22S. W. Rep. 1069. 

87. PUBLIC LANDS—Parol] Transfer—Settlers’ Rights.— 
Unless forbidden by positive law, contracts made by 
actual settlers, concerning their possessory rights, 
and concerning title to be acquired in the future from 
the United States, are valid, as between the parties, 
though there be at the time no act of congress by 


Which title may be acquired.—MCKENNON V. WINN, 
Okla., 33 Pac. Rep. 582. 
88. RAILROAD COMPANIES — Fires. — In an action 


against a railroad company for damages caused by fire 
set by defendant in weeds which it negligently per- 
mitted to accumulate on its right of way, and which 
fire defendant negligently permitted to escape to 
plaintiff's. land, it isnot necessary to allege that the 
fire was caused by some negligent act or defective 
machinery of defendant.—LaAKE ERIE & W. R. Co. Vv. 
CLARK, Ind., 34 N. E. Rep. 587. 

89. RAILROAD COMPANIES—Injury to Stock.—Rev. St. 
§ 1810, as amended by Laws 1881, ch. 193, provides that 
every railroad corporation shall erect on both sides 
of its road (depot grounds excepted) sufficient fences, 
with openings and suitable farm crossings, and con- 
Struct cattle guards at all highway crossings, and con- 
nect their fences therewith: Held, that a railroad 








company is bound to fence its track where it is crossed 
by a private logging railroad, by providing suitable 
guards or means to prevent domestic animals from 
going on its right of way, and is liable for damages to 
stock caused by its failure to do s0.—CALDON V. CHI- 
CaGO, ST. P., M. &O. Ry. Co., Wis., 55 N. W. Rep. 955. 

90. RAILROAD COMPANIES —Mechanics’ Liens,— Con- 
tractors forthe construction of a railroad are not lia- 
ble to the foreman of subcontractors for his services 
and for material furnished by him,in an action to re- 
cover a personal judgment against them, the subcon- 
tractors, and the railroad company, and to enforcea 
mechanic’s lien, wheres it does not appear that the con- 
tractors owe the subcontractors anything on the con- 
tract, or that there is any privity between plaintiff and 
such contractors.—FERGUSON v. DESPO, Ind., 34N. E. 
Rep. 575. 

91. REAL-ESTATE AGENT—Commissions.—Where, un- 
der a contract with a land-owner for a commission for 
the sale of land, the real-estate agent produces to the 
owner a person ready, willing, and able to buy upon 
terms proposed to him, and such land-owner then in- 
forms his agent that he has changed his mind,and did 
not want to trade, or close the trade, and thereupon 
refuses to make any trade or sale, the real-estate agent 
is entitled to recover from the land-owner his com- 
mission, the same as if there had been an actual sale 
of the land tothe person desiring to purchase the 
Same.—NIEDERLANDER VY. STARR, Kan., 33 Pac. Rep. 
593. 

92. RECEIVER—Appointment and Powers.—The court 
may empower the receiver of a corporation, appointed 
pending proceedings for its dissolution, to execute and 
perforin existing contracts of the corporution, or to 
enter into and carry out new coutracts in its behalf.— 
FLORENCE GaAs, ELECTRIC LIGHT & POWER CO. V. 
HANBY, Ala., 13 South. Rep. 343. 

93. SHIPPING—Damage to Cargo — Cattle Ship.—The 
mere fact that a very unusual number of cattle died 
while in transit to Europe, from no apparent cause, is 
not of itself sufficient proof of defective ventilation, as 
against the fact that the ship was provided with so 
many air spaces as to lead all the inspectors and ex- 
perts to pronounce the ventilation suflicjent, and the 
further fact that both before and after the voyage she 
had carried a greater number of cattle with scarcely 
any mortality. —THE MONDEGO, U. 8. D. ©. (Md.), 56 
Fed. Rep. 268. 

94. STATUTES—Foreign Corporations — License.—Act 
Feb. 18, 18¥8, § 4 (Acts 1892-93, p. 690), providing that no 
foreign corporation ‘‘shall hereafter carry on any busi- 
ness in this State without first having paid into the 
treasury of the State” like fees as those required by 
corporations created under the laws of the State, ap- 
plies only to such corporations as may commence busi- 
ness after the passage of the act, and, thus construed, 
is germane to the title, which is ‘‘to require all corpo 
rations to pay a fee or license for the use of the State 
before commencing business” therein.—STaTE V. HART- 
FORD FIRE Ins, Co., Ala., 18 South. Rep. 362. 

95. TAXATION—Indian Lands.— Congress having full 
control over the lands in Kansas known as the ‘“‘Osage 
Trust and Diminished Reserve Lands,” may make 
them subject to State taxation upon such conditions 
us are deemed proper, not in conflict with the 
provisions of the constitution and laws of the State,— 
LOGAN V. BOARD OF COM’RS OF CLARK COUNTY, Kan., 
33 Pac. Rep. 608. 

9. TAXATION — Manufacturing Corporations, — Ex- 
emptions. — Under Act March 16, 1891, exempting 
manufacturing corporations having 50 per cent. of 
their capital stock employed in the business of manu- 
facturing from the tax on their capital stock provided 
by Act April 18, 1884, the fact that a portion of the 
capital stock referred to may be employed in disposing 
ofthe manufactured product cannot be objected to, 
in estimating the amount of the capital stock em 


loyed in manufacturing. — IN. RE CONSOLIDATED 
(LECTRIC STORAGE CO., N. J., 26 Atl. Rep. 983. 
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97. TAXATION — Validity of Statute.—If a statute is 
constitutional it is valid, and cannot be set aside by a 
court as being against public policy or natural right. 
There can be no public policy or right in conflict with 
a constitutional statute.—PROBASCO V. RAINE, Ohio, 34 
N. E. Rep. 536. 

98. TAX DEED — Sale in Gross—Where a tax deed 
shows that different lots were sold together in a single 
sale, such tax deed is void. Such a tax deed cannot be 
cured by testimony tending to prove that each lot was 
sold separately, not in gross.—-WYER V. LAROCQUE, 
Kan., 33 Pac. Rep. 547. 

99. Tax SALE — Limitation.—The limitation of Laws 
1881, ch. 135, § 7, was intended to operate as confirming 
the tax sale, with certain exceptions, and the right ac- 
quired under it. As such it was constitutional, and 
the repeal in Laws 1887, ch. 127, §1, cannot affect it. 
WHITNEY V. WEIGLER, Minn., 55 N. W. Rep. 927. 

100. TAX SALE—School Lands.—Where school lands, 
on which only a part of the original purchase money 
has been paid, are sold for taxes, the right of redemp- 
tion from such tax sale is limited to one year from the 
date of the certificate of sale; and, if the original pur- 
chaser fails to redeem within said time, the holder of 
the tax-sale certificate, on payment of the balance due 
the school fund, and compliance with the other pro- 
visions of the statute in relation to sales of school 
lands is entitled to a patent from the State.— LARABEE 
Vv. PRATHER, Kan., 13 Pac. Rep. 608. 

101. TELEGRAPH COMPANIES—Negligence — Damages. 
—Where a telegraph message, when read in the light 
of well-known usage in commercial correspondence, 
reasonably informs the operator thatthe message is 
one of business importance, and discloses the transac- 
tion so far as it is necessary to accomplish the purpose 
for which it is sent, the telegraph company is liable 
for all direct damages from the negligent failure to 
transmit or deliver it, as’ written, within a reasonable 
time.—BIERHAUS V. WESTERN UNION TEL. CoO., Ind., 34 
N. E. Rep. 581. 

102. TRADE-MARKs — Injunction. — The fact that a 
manafacturer uses a brand, composed in part of his 
own name, which is of such similarity to that of 
another manufacturer of the same name as to indicate 
an intent to deceive, does not justify an injunction 
forbidding absolutely the further transaction of such 
business in his own name.—ROCK SPRINGS DISTILLERY 
Co. V. MONARCH, Ky., 22S. W. Rep. 1028. 

103. TRIAL — Competency of Jurors.—In a personal 
damage case against a railway, ajuror stated in his 
examination on his voir dire, in substance, that he had 
an elevator on the line of railway, and was engaged in 
the business of buying and shipping grain over the 
railroad; that he had received favors from the railway 
company, and desired to retain the favorable consid- 
eration of the company; that he had no personal feel- 
ing in the matter, and could render a fair and impar- 
tial verdict: Held, that a challenge for cause was 
properly sustained; that a fair trial can only be had 
where the jurors are absolutely free, impartial and in- 
dependent.—OMAHA & R. V. R. Co. v. CooK, Neb., 55 N. 
W. Rep. 944. 


104. TRUSTS — Fire Insurance Combination. — Act 
March 80, 1889, known as the ‘‘Trust Act,” is inopera- 
tive and void, because while defining a trust, and pro- 
viding penalties for any violation of its provisious, it 
fails to prohibit trusts, and contains no command or 
prohibition on that or any other subject.—QUEEN Ins. 
Co. V. STATE, Tex., 22S. W. Rep. 1048. 


105. VENDOR’S LIEN — Subrogation.—Where a third 
person lends to the vendee of land, money with which 
to pay the purchase money to the vendor, and as se- 
curity therefor obtains from the latter a conveyance 
of the title to the land, the lender is subrogated to the 
rights of the vendor, and the rights of the vendee, 
homestead or otherwise, in the land, are subject to his 
lien for the money thus udvanced.—HEYDERSTADT? V. 
WHALEN ,*Minu., 55 N. W. Rep. 958. 





106. VENDOR’S LIEN—When Exists. — Complainant 
conveyed to his brother land held by them in common. 
The brother, who was about to form a partnership with 
a third person, desired to put the whole of said land 
into the firm, as his contribution tothe capital. He 
and complainant both testified that the conveyance 
was made to enable him todothis. Complainant said 
he knew nothing of a vendor’s lien: Held, that no such 
lien was reserved, but that reliance was placed solely 
on the credit of his brother.—HUBBARD V. BUCK, Ala., 
13 South. Rep. 364. 

107. VENUE—Uncertain Residence — Presumptions,— 
Where a party has removed from one parish to an- 
other, but has not made a formal! declaration of his in- 
tention to change his domiclle, if a year has not 
elapsed since his removal, it is optional with a party 
desiring to sue him to bring the suit in either parish.— 
ANSBACHER V. DE NEVUE, La., 13 South. Rep. 396. 


108. WATERS — Surface Water — Obstruction. — An 
owner of land, who builds an embankment thereon 
which obstructs the flow of surface water that falls 
and accumulates upon his neighbor’s land, does not 
become liable for the injury arising therefrom, unless 
the passage way through which it flows is such as to 
constitute a water-course.—CHICAGO, K. & N. Ry. Co. 
Vv. STECK, Kan., 33 Pac. Rep. 601. 

109. WILL—Estates.—A devise to the testator’s wife 
for life, with power to sell and dispose of the property, 
remainder in fee to testator’s children, named in the 
will, followed by a provision that, if any of such named 
children die before the wife, then the property is to be 
equally divided between the survivors, creates a vested 
remainder, subject to a condition subsequent. — 
DUCKER V. WEAR & BOOGHER DRY GOODS Co., IIl., 34 
N. E. Rep. 558. 

110. WILL — Limitation on Power of Alienation.—A 
will provided that, ‘‘After the decease of all my chil- 
dren,I give, devise and bequeath to my granddaughter 
W and her heirs on her father’s side one third part of 
all my estate, both real and personal, and to my otber 
grandchildren and their heirs, respectively, the re- 
mainder, to be divided in equal parts among them:” 
Held, that the words of limitation, “and her heirs on 
her father’s side,’”’ must be rejected, for want of power 
in testator to impose such qualification on the fee of 
W, and that, on the death of testator’s children, she 
could convey a fee-simple absolute. — JOHNSON Vv. 
WHITON, Mass., 34 N. E. Rep. 542. 

1ll. WILLS—Nature of Estate Devised —Testator de- 
vised his entire estate to his widow until his son was 25 
years old, when it was to go to him, with the exception 
of certain devises to testator’s daughter; that, if both 
children died without issue, the estate should descend 
as if testator had died intestate; that the son should 
pay to the daughter, when 20 years old, $1,000, such sum 
to be a charge on the real estate devised to the son; 
that after the son took possession of the estate under 
the will, the wife and daughter sheuld have during 
their lives the exclusive joint use of four specified 
rooms in testator's house, and the right to use the hall 
and stairs; that a charge be imposed on the lands de- 
vised to the son for the payment of anannuity to his 
mother: Held, that the son took an estate in fee charged 
withthe payment of the widow’s annuity and $1,000 to 
the daughter.—SNYDER V. NESBITT, Md., 26 Atl. Rep. 
1006. 

112. WITNESS—Transactions with Decedents.—In an 
action against heirs or devisees, under the statute 
(Revision, p. 476), the heirs or devisees are representa- 
tives of the deceased debtor, and the plaintiff is 
incompetent to testify to any transaction with, or 
statement by, the deceased debtor. — Joss v. MOHN, N. 
J.,26 Atl. Rep. 987. 
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